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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918, 
and  1926 

(Docket  H-022D1 

Hazard  Communication 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
action:  Notice  of  proposed  rulemaking 
(NPRM)  and  notice  of  public  hearing. 

SUMMARY:  On  August  24, 1987,  OSHA 
published  a  final  rule  to  modify  its 
Hazard  Communication  Standard  (HCS) 
(52  FR  31852).  The  original  rule,  which 
was  promulgated  on  November  25, 1983, 
covered  employees  exposed  to 
hazardous  chemicals  in  the 
manufacturing  sector  of  industry.  The 
modified  rule  expanded  coverage  to  all 
employees  exposed  to  hazardous 
chemicals,  thus  providing  protection  for 
those  in  non-manufacturing 
employments  as  well  as  manufacturing. 

The  HCS  requires  employers  to 
establish  hazard  communication 
programs  to  transmit  information  on  the 
hazards  of  chemicals  to  their  employees 
by  means  of  labels  on  containers, 
material  safety  data  sheets,  and  training 
programs.  Implementation  of  these 
hazard  communication  programs  will 
reduce  the  incidence  of  chemically- 
related  occupational  illnesses  and 
injuries. 

An  advance  notice  of  proposed 
rulemaking  (ANPR)  on  expansion  of  the 
scope  had  been  published  on  November 
27. 1985  (50  FR  48794).  OSHA  was 
subsequently  directed  by  the  U.S.  Court 
of  Appeals  for  the  Third  Circuit  to  issue 
a  final  standard  to  expand  the  scope  of 
industries  covered  by  the  rule  within 
sixty  days  of  its  decision  issued  on  May 
29, 1987,  United  Steelworkers  of 
America.  AFL-CIO-CLC  v.  Pendergrass. 
819  F.2d  1263  (3d  Cir.  1987),  unless  the 
Agency  could  demonstrate  that  such  an 
expansion  would  not  be  feasible.  The 
August  final  rule  was  OSHA's  response 
to  the  Court's  direction.  However,  the 
Agency  recognized  that  had  the 
standard  been  developed  through  a 
more  complete  rulemaking  process, 
additional  information  regarding  the 
feasibility  or  practicality  of  the 
provisions  may  have  been  included  in 
the  record.  OSHA  therefore  established 
a  sixty-day  comment  period  on  the  final 
rule  to  permit  interested  parties  to 
provide  data  or  evidence  regarding  the 
feasibility  or  practicality  of  the 
provisions  of  the  rule. 


This  NPRM  proposes  modifications  to 
the  final  rule  based  upon  information 
submitted  to  the  rulemaking  record, 
including  a  determination  made  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  regarding  the  information  collection 
requirements  of  the  final  rule.  OSHA  is 
inviting  comment  for  sixty  (60)  days 
following  publication  of  this  NPRM,  and 
is  scheduling  a  public  hearing  to  provide 
an  opportunity  for  additional  input. 
DATES:  Comments  concerning  the 
proposed  standard  and  notices  of 
intention  to  appear  at  the  public  hearing 
must  be  received  on  or  before  October  7, 
1988.  Parties  requesting  more  than  10 
minutes  for  their  presentation  at  the 
hearing,  and  parties  planning  to  present 
documentary  evidence  at  the  hearing, 
must  submit  the  full  text  of  their 
testimony  and  all  documentary  evidence 
no  later  than  October  24, 1988.  The 
hearing  will  take  place  in  Washington. 
DC,  and  will  begin  at  9:30  a.m.  on 
November  15, 1988. 
addresses:  Comments  are  to  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  H-022D,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Room  N3670, 
Washington,  DC,  20210;  telephone  (202) 
523-7894. 

Notices  of  intention  to  appear  at  the 
hearing,  testimony,  and  documentary 
evidence  should  be  submitted,  in 
quadruplicate,  to  Mr.  Tom  Hall,  Division 
of  Consumer  Affairs,  Docket  H-022D, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Room  N3637,  Washington, 
DC,  20210;  telephone  (202)  523-8615. 

Written  comments  received  and 
notices  of  intention  to  appear  will  be 
available  for  inspection  and  copying  in 
the  Docket  Office,  Room  N3670,  at  the 
above  address. 

The  informal  public  hearing  will  begin 
at  9:30  a.m.  at  the  following  location: 
Auditorium,  U.S.  Department  of  Labor, 
Frances  Perkins  Building,  200 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW..  Washington,  DC,  20210; 
telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 
References  to  the  rulemaking  record  are 
made  in  the  text  of  this  preamble.  The 
Hazard  Communication  Standard 
docket  (No.  H-022)  contains  five  sub¬ 
dockets— H-022A.  H-022B,  H-022C,  H- 
022D,  and  H-022E.  Everything  in  all  of 
these  docket  files  is  part  of  the 


rulemaking  record.  However,  in  this 
document,  no  specific  references  are 
made  to  either  Docket  H-022C  or  H- 
022E  (these  files  deal  exclusively  with 
the  issue  of  trade  secrets).  The  following 
abbreviations  have  been  used  for 
citations  to  the  other  record  files: 

H-022,  Ex.:  Exhibit  numbers  in  Docket 
H-022,  which  includes  H-022A  and  H- 
022B. 

Ex.:  Exhibit  numbers  in  H-022D  for 
exhibits  collected  since  the  1985  Court 
remand  related  to  the  expansion  of  the 
scope  of  industries  covered. 

Tr.:  Public  hearing  transcript  page 
numbers. 

I.  History  of  OSHA’s  Hazard 
Communication  Standard 

The  development  of  OSHA’s  Hazard 
Communication  Standard  (HCS)  was 
initiated  in  1974.  The  process  has  been 
lengthy  and  is  discussed  in  detail  in  the 
preambles  to  both  the  original  and 
revised  final  rules  ( see  48  FR  53280-81 
and  52  FR  31852-54).  This  discussion 
will  focus  on  the  sequence  of  events 
which  have  occurred  since  the  original 
final  rule  was  filed  at  the  Federal 
Register  in  1983. 

Petitions  for  judicial  review  of  the  rule 
were  filed  in  the  U.S.  Court  of  Appeals 
for  the  Third  Circuit  (hereinafter 
referred  to  as  the  “the  Court”  or  “the 
Third  Circuit")  on  November  22, 1983,  by 
the  United  Steelworkers  of  America, 
AFL-CIO-CLC,  and  by  Public  Citizen, 
Inc.,  representing  itself  and  a  number  of 
labor  groups.  Motions  to  intervene  in 
these  cases  were  received  from  the 
Chemical  Manufacturers  Association, 
the  American  Petroleum  Institute,  the 
National  Paint  and  Coatings 
Association,  and  the  States  of  New 
York,  Connecticut,  and  New  Jersey.  In 
addition,  petitions  for  review  of  the 
standard  were  filed  by  the  State  of 
Massachusetts  in  the  First  Circuit;  the 
State  of  New  York  in  the  Second  Circuit; 
the  State  of  Illinois  in  the  Seventh 
Circuit;  the  Flavor  and  Extract 
Manufacturers’  Association  in  the 
Fourth  Circuit;  and  the  Fragrance 
Materials  Association  in  the  District  of 
Columbia  Circuit.  These  cases  were 
subsequently  transferred  to  the  Third 
Circuit  and  consolidated  into  one 
proceeding.  The  cases  brought  by  the 
Flavor  and  Extract  Manufacturers’ 
Association  and  the  Fragrance  Materials 
Association  were  withdrawn  prior  to 
filing  briefs. 

The  Court  issued  its  initial  decision  on 
the  challenges  to  the  rule  on  May  24, 
1985  ( United  Steelworkers  of  America  v. 
Auchter.  763  F.2d  728  (3d  Cir.  1985)). 

(See  Ex.  4-21.)  The  standard  was  upheld 
in  most  respects,  but  three  issues  were 
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remanded  to  the  Agency  for 
reconsideration.  The  decision  was  not 
appealed. 

First,  the  Court  concluded  that  the 
definition  of  trade  secrets  incorporated 
by  OSHA  included  chemical  identity 
information  that  was  readily 
discoverable  through  reverse 
engineering  and,  therefore,  was 
"broader  than  the  protection  afforded 
trade  secrets  by  state  law."  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  a  trade  secret  definition 
which  would  not  include  chemical 
identity  information  that  is  readily 
discoverable  through  reverse 
engineering.  Secondly,  the  Court  held 
the  trade  secret  access  rule  in  the 
standard  invalid  insofar  as  it  limited 
access  to  health  professionals,  but  found 
the  access  rule  otherwise  valid.  The 
Secretary  was  directed  to  adopt  a  rule 
permitting  access  by  employees  and 
their  collective  bargaining 
representatives  to  trade  secret  chemical 
identities.  OSHA  complied  with  the 
Court  orders  regarding  the  two  trade 
secret  issues  in  a  separate  rule, 
published  in  final  form  on  September  30, 
1986  (51  FR  34590).  The  revised  trade 
secret  provisions  were  incorporated  into 
the  test  of  the  final  rule  published  on 
August  24, 1987. 

The  third  issue  remanded  to  OSHA 
involved  the  scope  of  industries  covered 
by  the  standard.  The  original  HCS 
applied  to  employers  and  employees  in 
the  manufacturing  sector.  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  the  standard's  application  to 
employees  in  other  industry  sectors,  and 
“to  order  its  application  in  those  sectors 
unless  he  can  state  reasons  why  such 
application  would  not  be  feasible."  763 
F.2d  at  739,  743. 

OSHA  subsequently  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  to  collect  comments  and 
information  on  the  expansion  of  the 
scope  to  cover  these  additional  sectors 
(50  FR  48795;  November  27, 1985).  In 
particular,  the  Agency  sought 
information  on  the  extent  employers  in 
non-manufacturing  industries  have 
already  implemented  various  aspects  of 
e  hazard  communication  program.  In 
addition,  OSHA  wanted  to  obtain  data 
regarding  the  applicability  of  the 
provisions  as  written  in  the  original  rule 
to  these  other  sectors.  A  total  of  226 
responses  were  received.  (See  Ex.  2.) 
OSHA  also  commissioned  a  study  of  the 
economic  impact  of  extending  the  HCS 
to  the  fifty  major  non-manufacturing 
industry  groups  within  its  jurisdiction. 
(See  Exs.  4-1  and  4-2.)  Based  on  this 
newly  acquired  evidence,  as  well  as  the 
previous  rulemaking  record,  OSHA  was 


in  the  process  of  drafting  a  proposed 
rule. 

On  January  27, 1987,  however,  the 
United  Steelworkers  of  America,  AFL- 
CIO-CLC  and  Public  Citizen,  Inc., 
petitioners  in  the  1985  challenge,  filed  a 
Motion  For  An  Order  Enforcing  the 
Court’s  Judgment  and  Holding 
Respondent  in  Civil  Contempt. 

Petitioners  claimed  that  the  Court’s  1985 
order  had  not  authorized  OSHA  to 
embark  on  further  fact  gathering,  and 
that  OSHA  should  have  made  a 
feasibility  determination  based  upon  the 
1985  rulemaking  record.  Petitioners  also 
argued  that  even  if  further  fact  gathering 
had  been  allowed  by  the  Court’s  order, 
OSHA’8  pace  was  unduly  slow. 

In  response,  OSHA  noted  that  the 
Court’s  1985  order  did  not  specify  that 
OSHA  should  act  on  the  then-existing 
record.  OSHA  believed  that  seeking 
further  evidence  on  feasibility  in  non- 
manufacturing  was  appropriate  in  light 
of  its  statutory  obligation  to  issue  rules 
that  are  well  grounded  in  a  factual 
record.  OSHA  also  asserted  that, 
consistent  with  Supreme  Court 
precedent,  the  Agency  should  be 
permitted  to  exercise  its  discretion  in 
determining  the  appropriate  rulemaking 
procedures  for  complying  with  the 
Court’s  remand  order.  Lastly,  the 
Agency  argued  that  its  schedule  to 
complete  the  rulemaking  was 
reasonable  and  did  not  constitute  undue 
delay. 

On  May  29, 1987,  the  Court  issued  a 
decision  holding  that  the  Court’s  1985 
remand  order  required  consideration  of 
the  feasibility  of  an  expanded  standard 
without  further  rulemaking.  United 
Steelworkers  of  America,  AFL-CIO- 
CLC  v.  Pendergrass.  819  F.2d  1263  (3d 
Cir.  1987).  ( See  Ex.  4-20.)  The  Court 
declared  that  adequate  notice  had  been 
provided  to  non-manufacturers  during 
the  original  rulemaking  that  they  might 
be  covered  by  the  HCS,  id.  at  1265-1266, 
1269,  that  the  answers  to  the  remaining 
questions  OSHA  may  have  had 
regarding  feasibility  were  "self-evident” 
or  "readily  ascertainable”  from  the 
original  record,  id.  at  1268-69,  and  that 
further  fact  finding  was  “unnecessary”, 
id.  at  1268.  The  Court  ordered  the 
Agency  to  issue,  within  60  days  of  its 
order,  "a  hazard  communication 
standard  applicable  to  all  workers 
covered  by  the  OSHA  Act,  including 
those  which  have  not  been  covered  in 
the  hazard  communication  standard  as 
presently  written,  or  a  statement  of 
reasons  why,  on  the  basis  of  the  present 
administrative  record,  a  hazard 
communication  standard  is  not 
feasible."  Id.  at  1270. 


— .  ■  "  1  ■ 

OSHA  subsequently  re-evaluated  the 
evidence  in  the  record  and  determined 
that  a  modified  final  rule  covering  all 
employers  subject  to  the  Act  (i.e.,  both 
manufacturing  and  nonmanufacturing) 
was  both  necessary  and  feasible.  The 
Agency  therefore  issued  the  final  rule  on 
Hazard  Communication  which  was 
published  in  the  Federal  Register  on 
August  24, 1987. 

The  only  modifications  OSHA  made 
to  the  original  rule  in  the  August 
revision  were  those  that  were  related  to 
expansion  of  the  scope.  If  the  Agency 
had  been  able  to  publish  a  NPRM  at  that 
point,  it  had  planned  to  propose  other 
modifications  based  upon  the  ANPR 
comments  as  well  as  OSHA's 
considerable  experience  in 
implementing  the  original  rule,  and  the 
experiences  of  OSHA-approved  State 
Plan  States  in  implementing  the  HCS  in 
the  non-manufacturing  sector. 

Publication  of  a  final  rule  precluded  any 
actions  other  than  those  specifically 
required  by  the  expansion,  particularly 
since  the  Court  determined  that  the 
record  it  reviewed  (exhibits  collected 
through  November  1983)  was  a  sufficient 
basis  for  the  final  rule.  Thus  evidence 
collected  subsequent  to  that  time  was 
merely  cited  as  additional 
substantiation  for  the  expansion. 

The  revised  final  rule  expanded  the 
scope  of  industries  covered  from  just  the 
manufacturing  sector  to  all  industries 
where  employees  are  exposed  to 
hazardous  chemicals.  As  OSHA  stated 
at  the  time,  the  Agency  has  evidence  to 
indicate  that  there  is  chemical  exposure 
in  every  type  of  industry  and  thus 
employees  in  all  industries  must  have 
protection  under  the  rule.  (See  52  FR 
31858.) 

As  noted  earlier,  although  the 
standard  was  issued  as  a  final  rule, 
OSHA  invited  interested  parties  to 
submit  information,  data  or  evidence 
regarding  the  feasibility  or  practicality 
of  the  provisions  as  written  when 
applied  to  the  non-manufacturing  sector 
as  well  as  any  recommendations  for 
further  modification.  A  60  day  period 
was  established  for  such  comments,  and 
it  ended  on  October  23, 1987.  A  total  of 
138  comments  were  received  (39  of  them 
were  received  after  the  deadline),  and 
entered  into  Docket  H-022D.  A  variety 
of  opinions  were  expressed  in  the 
comments  regarding  a  number  of  issues, 
however,  most  of  the  comments  did  not 
contain  data  or  evidence  concerning 
either  feasibility  or  practicality.  Many  of 
the  comments  were  questions  or 
requests  for  classification  of  the 
provisions. 

OSHA  is  proposing  some 
modifications  it  believes  are  appropriate 
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to  address  concerns  raised  and  clarify 
the  requirements.  The  Agency  is  also 
providing  clarification  regarding  other 
issues  in  this  preamble  discussion.  The 
Agency  is,  of  course,  always  prepared  to 
respond  to  any  specific  questions  from 
the  regulated  community  regarding 
compliance.  To  this  end,  OSHA  has 
appointed  a  Hazard  Communication 
Coordinator  in  each  Regional  Office  to 
whom  such  questions  should  be 
directed.  Instructions  to  OSHA’s 
compliance  staff  regarding  enforcement 
of  the  HCS  also  include  interpretations 
and  many  employers  have  found  these 
documents  to  be  useful  to  them  in 
complying  with  the  rule.  These 
instructions  are  included  in  the  docket 
as  Ex.  4-24,  and  copies  may  be  obtained 
from  OSHA's  Publication  Officer,  (202) 
523-9667.  A  booklet  summarizing  the 
rule’s  provisions  is  also  available  and 
may  be  used  by  employers  in  training 
workers  regarding  the  requirements  of 
the  rule  (the  publication  number  is 
OSHA  3084  Revised). 

In  addition  to  the  comments  submitted 
to  OSHA,  the  Office  of  Management  and 
Budget  (OMB)  convened  a  public 
meeting  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  to  address  the 
information  collection  requirements  of 
the  expanded  rule.  The  transcript  of  the 
OMB  public  meeting  (which  was  held  on 
October  16, 1987)  is  entered  in  the 
docket  as  comment  5-76,  and  other 
relevant  documents  [e.g.,  copies  of 
statements,  etc.)  are  entered  in  Exhibit 
6.  (In  addition,  the  transcript  of  an  April 
2, 1987,  public  meeting  on  the 
information  collection  requirements  for 
the  manufacturing  sector  is  Ex.  4-3.)  The 
majority  of  the  participants  in  OMB’s 
October  16  meeting  submitted  written 
comments  to  OSHA  as  well,  so  there  is 
considerable  duplication  in  Exhibit  6  of 
opinions  that  had  already  been 
expressed  by  the  same  parties  in  other 
parts  of  the  rulemaking  record. 

In  a  letter  sent  to  the  Department  of 
Labor  on  October  28, 1987,  and 
subsequently  published  by  OSHA  in  the 
Federal  Register  on  December  4, 1987  (52 
FR  48075)  (Ex.  4-67),  OMB,  under  the 
authority  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq .),  disapproved 
certain  information  collection 
requirements  in  the  expanded  scope 
rule,  as  of  the  rule’s  effective  date  (May 
23, 1988),  based  upon  the  record  of  the 
October  18  public  meeting  and  the 
previous  meeting  on  April  2, 1987 
regarding  the  information  collection 
requirements  for  the  manufacturing 
sector,  as  well  as  OSHA’s  preamble  to 
its  August  24  rule  and  its  justification 
submitted  formally  under  the  Paperwork 
Reduction  Act.  The  October  28  letter 


stated  that  OMB  disapproved:  (1)  The 
requirement  that  material  safety  data 
sheets  be  provided  on  multi-employer 
worksites;  (2)  coverage  of  any  consumer 
product  that  falls  within  the  "consumer 
products”  exemption  included  in  section 
311(e)(3)  of  the  Superfnd  Amendments 
and  Reauthorization  Act  of  1986;  and  (3) 
coverage  of  any  drugs  regulated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In  addition, 
OMB  determined  that  OSHA  should 
reopen  the  rulemaking  on  the  HCS  to 
consider  alternatives  to  the  definition  of 
"article”  which  was  included  in  both  the 
original  and  revised  final  rules.  Lastly, 
OMB  conditioned  paperwork  approval 
upon  OSHA’s  consulting  with  the  U.S. 
Small  Business  Administration  and  the 
Department  of  Commerce  in  order  to 
develop  a  plan  for  a  Federal 
administrative  effort  that  will  provide 
assistance  to  the  regulated  industries  to 
alleviate  paperwork  burdens  and  costs. 
For  a  complete  description  of  OMB’s 
rationale  for  these  determinations,  see 
the  Federal  Register  notice  of  December 
4, 1987  (52  FR  46075).  This  document  will 
only  summarize  the  positions  taken  by 
OMB. 

On  April  13, 1988,  OMB  extended  its 
approval  of  all  information  collection 
requirements  in  the  HCS  through  April 
1991,  except  that  OMB  continued  to 
disapprove  the  three  provisions 
previously  disapproved,  53  FR  15033. 
OMB's  approval  of  the  existing 
definition  of  “article”  was  limited  to  the 
clarification  included  in  a  January  14, 
1988,  letter  from  Assistant  Secretary  for 
Occupational  Safety  and  Health  John 
Pendergrass  to  OMB,  which  stated  that 
“absent  evidence  that  releases  of  such 
very  small  quantities  could  present  a 
health  hazard  to  employees,  the  article 
exception  to  the  rule’s  requirements 
would  apply.”  In  response  to 
commenters  who  requested  that  OMB 
not  extend  approval  to  any  requirements 
in  the  non-manufacturing  sector,  OMB 
also  stated; 

The  concerns  of  these  commenters  are 
largely  based  on  the  possibility  that  the 
standard  and  OMB's  decision  under  the  PRA 
will  change  dramatically  as  a  result  of  the 
rulemaking.  Although  change  is  always 
possible,  any  such  change  would  be  fully 
considered  during  the  rulemaking  process.  Of 
course,  in  order  for  OMB  to  grant  PRA 
approvals,  any  changes  must  offer  sufficient 
practical  utility  to  justify  any  incremental 
paperwork  burden  they  impose,  including  the 
burden  of  revising  already-developed  written 
programs.  Moreover,  as  stated  above,  we  are 
continuing  to  disapprove  the  previously- 
disapproved  provisions:  the  rulemaking 
should  of  course  conform  the  rule  to  these 
disapprovals. 


In  accordance  with  the  Paperwork 
Reduction  Act  and  the  implementing 
regulations  for  that  Act  (5  CFR 
1320.13(g)  and  1320.14  (f)  and  (g)),  OSHA 
is  reopening  the  rule  on  all  of  the  issues 
raised  by  OMB  in  its  letter  in  order  to 
have  an  opportunity  to  fully  discuss  the 
complete  current  record  on  each  item,  as 
well  as  to  collect  additional  data  from 
the  public.  The  issues  and  alternatives 
for  dealing  with  them  are  described 
further  below.  OSHA  is  also  proposing 
certain  minor  modifications,  described 
below,  and  invites  comment  on  them  as 
well. 

Regarding  OMB’s  requirement  that 
OSHA  develop  a  plan  to  assist  the 
regulated  community  with  the 
paperwork  associated  with  the  HCS,  the 
Agency  is  in  the  process  of  developing 
compliance  assistance  materials.  These 
include  OSHA  3084,  a  booklet 
explaining  the  provisions  of  the  rule, 
and  a  compliance  kit  designed  to  help 
employers  come  into  compliance.  The 
compliance  kit  wili  be  made  available 
through  the  Government  Printing  Office 
within  a  few  months.  A  press  release 
will  provide  information  about  obtaining 
a  copy  at  such  time  as  it  becomes 
available.  For  further  information, 
please  contact  OSHA’s  Office  of 
Information  and  Consumer  Affairs,  (202) 
523-8151. 

The  revised  final  rule  has  been 
challenged  in  the  U.S.  Court  of  Appeals 
by  the  Associated  Builders  and 
Contractors,  National  Grain  and  Feed 
Association,  Associated  General 
Contractors  of  Virginia,  Associated 
General  Contractors  of  America,  and 
United  Technologies  Corporation.  A 
number  of  interested  parties  have 
intervened  in  these  cases  as  well.  The 
challenges  are  in  the  preliminary  stages 
of  adjudication  at  this  point,  and 
generally  involve  the  appropriateness  of 
OSHA’s  publishing  a  final  rule  in 
response  to  the  Third  Circuit’s  order. 

Although  these  cases  were  originally 
consolidated  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  they  were  transferred  to  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit  on 
May  20, 1988.  The  cases  were 
transferred  to  the  Third  Circuit  because 
the  “revised  [HCSJ  was  promulgated  in 
response  to  orders  by  the  Third  Circuit 
*  *  *  and  petitioners  have  raised  issues 
similar  to  those  already  considered  by 
that  court” 

On  June  24, 1988,  the  Third  Circuit 
granted  a  stay  of  the  standard  as  it 
applies  to  the  construction  industry  (29 
CFTR  1926.59)  pending  the  outcome  of  the 
litigation  challenging  the  rule.  The  rule 
is  in  effect  for  all  other  employers  in 
both  the  manufacturing  and 
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nonmanufacturing  sectors.  OSHA 
published  a  notice  in  the  Federal 
Register  on  July  22, 1988  (53  FR  27679)  to 
provide  affected  employers  further 
information  regarding  the  applicability 
of  the  stay  and  enforcement  of  the  rule. 

In  addition  to  these  challenges  of  the 
revised  HCS,  the  United  Steelworkers  of 
America,  AFL-CIO-CLC,  and  Public 
Citizen  have  filed  a  motion  with  the 
Third  Circuit  requesting  the  court  to 
order  that  OSHA  enforce  all  of  the 
revised  HCS  including  the  three 
requirements  OMB  disapproved  under 
authority  of  the  Paperwork  Reduction 
Act.  OSHA  will  continue  to  abide  by  the 
OMB  decision  and  will  not  enforce  the 
disapproved  requirements  unless 
otherwise  ordered  by  the  Court. 

Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH).  As 
discussed  in  the  preamble  to  the  August 
1987  final  rule  (52  FR  31858-59),  the 
ACCSH  reviewed  a  draft  notice  of 
proposed  rulemaking  to  expand  the 
scope  of  the  HCS  to  construction  on 
June  23, 1987.  The  ACCSH  went  through 
the  NPRM  line-by-line,  making 
recommendations  to  adapt  it  to  the 
construction  industry,  i.e„  the  document 
with  the  recommended  changes 
constituted  an  ACCSH  recommended 
standard  for  hazard  communication.  A 
number  of  the  recommendations  were 
adopted  [e.g.,  the  definition  of 
workplace  was  modified  to  include  job 
sites  or  projects;  the  written  hazard 
communication  program  requirements 
were  amended  to  clearly  state  that  the 
programs  are  to  be  maintained  at  the 
site). 

As  this  NPRM  addresses  issues  that 
affect  construction,  OSHA  transmitted  a 
draft  of  it  to  the  ACCSH  for  review  and 
comment.  In  a  meeting  on  March  30, 

1988,  the  ACCSH  did  not  provide 
specific  recommendations  on  the  NPRM. 
The  ACCSH  reiterated  its  desire  to  have 
a  separate  standard  for  construction, 
and  appointed  a  subcommittee  to  make 
further  recommendations  to  the 
Assistant  Secretary.  However,  the 
ACCSH  also  reaffirmed  that  the 
standard  as  written  should  be 
implemented  as  scheduled  on  May  23, 
1988. 

The  three  primary  issues  in  this  NPRM 
that  affect  construction — the  definition 
of  "article,”  the  coverage  of  consumer 
products,  and  the  maintenance  of 
material  safety  data  sheets  on  multi¬ 
employer  worksites — were  all 
previously  considered  by  the  ACCSH  on 
June  23, 1987. 

With  regard  to  the  definition  of 
"article,”  the  ACCSH  recommended  that 
the  definition  state  that  vapors,  mists, 
gases,  and  fumes  are  not  to  be 
considered  articles  (Tr  97-8).  As  OSHA 


explained  during  the  meeting,  those 
types  of  materials  do  not  meet  the 
definition  in  any  event,  and  would  not 
be  considered  articles.  Thus  there  is  no 
need  for  that  particular  modification. 
There  were  no  further  comments  on  the 
definition  or  its  application  to  the 
construction  industry  during  that 
meeting. 

The  ACCSH  also  reviewed  OSHA’s 
proposed  exemption  for  consumer 
products,  i.e.,  that  consumer  products  be 
exempt  where  the  employer  can 
demonstrate  it  is  used  in  the  workplace 
in  the  same  manner  as  normal  consumer 
use,  and  which  use  results  in  a  duration 
and  frequency  of  exposure  which  is  not 
greater  than  exposures  experienced  by 
consumers.  A  motion  was  initially  made 
to  modify  the  exemption  to  allow 
consumer  products  used  "as  approved 
for  consumer  use,  and  which  will  not 
result  in  any  duration  or  frequency  of 
exposure  which  is  greater  than 
applicable  threshold  limit  values  for  any 
hour  of  use."  Tr.  81.  After  further 
discussion  regarding  the  lack  of  a 
mechanism  for  “approval”  for  consumer 
use  that  would  apply  in  this  situation, 
and  the  lack  of  threshold  limit  values  for 
the  majority  of  chemicals  in  the 
workplace,  the  ACCSH  voted  to  approve 
an  amended  exemption  which  reads 
"where  the  employer  can  demonstrate  it 
is  used  in  the  workplace  in  the  same 
manner  as  recommended  for  consumer 
use,  and  which  will  not  result  in  any 
duration  and  frequency  of  exposure, 
which  is  greater  than  exposures 
experienced  by  consumers.”  Tr.  90. 

The  ACCSH  also  reviewed  the 
requirement  for  maintenance  of  material 
safety  data  sheets  on  multi-employer 
worksites,  and  did  not  object  to  such  a 
provision  or  indicate  that  it  would  be 
infeasible  or  unnecessary  to  have  such  a 
requirement.  In  fact,  the  committee 
further  recommended  that  it  be  made 
explicit  that  written  programs  be 
maintained  at  the  worksite,  a 
recommendation  that  OSHA  adopted. 

II.  Summary  and  Explanation  of  the 
Issues  and  the  Provisions  of  the  Notice 
of  Proposed  Rulemaking 

The  regulatory  text  presented  in  this 
document  only  addresses  the  proposed 
modifications,  rather  than  reprinting  the 
entire  standard  and  incorporating  the 
proposed  changes.  Since  the  HCS  is 
lengthy  and  complicated,  OSHA 
believes  that  this  will  make  it  easier  for 
interested  parties  to  identify  the 
proposed  modifications  and  provide 
appropriate  comment.  When  the  final 
rule  is  promulgated,  OSHA  will  reprint 
the  entire  text  including  the  modified 
provisions. 


The  discussion  which  follows  is  also 
limited  primarily  to  the  proposed 
changes  and  related  issues.  It  does  not 
provide  a  complete  summary  and 
explanation  of  all  of  the  provisions  of 
the  rule — for  such  information  interested 
parties  should  refer  to  the  preambles  of 
the  original  (48  FR  53334-40)  and  revised 
(52  FR  31860-67)  final  rules.  There  are 
also  discussions  of  alternatives  to  the 
proposed  modifications  which  have 
been  suggested  to  OSHA.  OSHA  is 
inviting  comment  on  these  as  well  as  the 
regulatory  text  itself.  While  the  purpose 
of  this  rulemaking  is  principally  to 
resolve  the  issues  presented  by  the 
proposed  and  alternative  provisions, 
OSHA  is  also  interested  in  receiving 
comment  on  other  issues  that  may  be 
related  to  the  proposal.  In  order  to  assist 
OSHA  in  its  development  of  the  final 
HCS  in  the  nonmanufacturing  sector, 
comment  will  also  be  accepted  and 
considered  concerning  the  entire  rule’s 
application  to  the  nonmanufacturing 
sector. 

As  most  interested  parties  are  aware, 
the  rulemaking  record  on  this  standard 
is  quite  extensive,  and  all  of  the  material 
submitted  to  date  will  be  considered  in 
development  of  the  new  final  rule.  It  is 
therefore  not  necessary,  or  desirable,  to 
repeat  comments  previously  provided 
unless  there  is  new  data,  evidence  or 
other  information  available  concerning 
the  arguments  made. 

In  reopening  the  record,  OSHA 
recognizes  that  it  is  not  operating  “on  a 
clean  slate.”  In  developing  the  existing 
standard,  OSHA  had  the  benefit  of  an 
extensive  evidentiary  record.  In 
addition,  the  Agency’s  experience 
gained  under  the  original  standard,  as 
well  as  under  State  standards,  some  of 
which  already  applied  to  the 
nonmanufacturing  sector,  further 
supported  OSHA's  current  standard.  As 
explained  in  detail  below,  OSHA 
continues  to  believe  that  the  record 
substantially  justified  the  Agency’s 
regulatory  choices,  and  the  information 
presented  to  OSHA  after  the  standard 
was  issued  has,  by  and  large,  not 
convinced  OSHA  that  significant 
changes  are  warranted  to  comply  with 
the  OSH  Act. 

In  this  rulemaking.  OSHA  is  seeking 
additional  information  on  whether  these 
regulatory  choices  also  meet  the  criteria 
of  the  Paperwork  Reduction  Act.  If 
information  collected  in  the  course  of 
this  rulemaking  responds  to  the 
concerns  raised  by  OMB  on  these  issues 
in  its  October  28, 1987,  letter,  OSHA  will 
request  that  OMB  reconsider  its 
paperwork  decision  on  these  issues. 
OSHA  will  also  consider  requesting 
paperwork  approval  for  other  options 
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substantially  supported  by  the  record, 
as  well  as  conforming  the  final  rule  to 
OMB's  paperwork  decisions. 

OMB  has  published  implementing 
regulations  at  5  CFR  1320.4(b)  which 
state  that,  to  obtain  OMB  approval  of  a 
collection  of  information,  an  agency 
shall  demonstrate  that  it  has  taken 
every  reasonable  step  to  ensure  that: 

(1)  The  collection  of  information  is  the 
least  burdensome  for  the  proper 
performance  of  the  agency’s  functions  to 
comply  with  legal  requirements  and 
achieve  program  objectives: 

(2)  The  collection  of  information  is  not 
duplicative  of  information  otherwise 
accessible  to  the  agency;  and, 

(3)  The  collection  of  information  has 
practical  utility.  Commenters  to  the 
record  should  focus  on  these  criteria  in 
this  rulemaking. 

OSHA  will  fully  comply  with  the 
Paperwork  Reduction  Act,  which 
prohibits  agencies  from  “conducting  or 
sponsoring"  a  collection  of  information 
without  OMB  approval.  Hence,  the 
provisions  disapproved  by  OMB  will  be 
neither  effective  nor  enforceable  until 
OSHA  completes  this  rulemaking. 

It  should  be  noted,  however,  that 
OSHA  retains  "almost  unlimited 
discretion  to  devise  means  to  achieve 
the  Congressionally  mandated  goal.” 
United  Steelworkers  of  America  v. 
Marshall.  64 7  F.2d  1189, 1230  (D.C.  Cir. 
1980),  cert,  denied.  453  U.S.  913  (1981). 
Accord.  Building  and  Construction 
Trades  Dept.,  ALF-CIO  v.  Brock,  838 
F.2d  1258, 1271  (D.C.  Cir.  1988).  The 
expectations  of  the  manufacturing 
sector,  which  has  been  subject  to  the 
HCS  since  1985,  are  settled,  as  are  those 
of  the  nonmanufacturing  sector,  which 
has  been  preparing  to  comply  with  the 
present  standard  since  August  1987,  and 
with  the  paperwork  requirements  as 
approved  by  OMB  since  October  1987. 
Therefore,  OSHA  does  not  expect  the 
standard  to  further  change  significantly 
unless  the  Agency  is  presented  with 
substantial  evidence  that  a  regulatory 
modification  is  clearly  necessary,  either 
because  the  present  standard  is 
demonstrably  infeasible  in  a  specific 
respect,  or  because  the  proposed 
alternative  would  significantly  increase 
the  standard's  intended  safety  and 
health  benefit  or  significantly  improve 
its  cost-effectiveness.  Employers  ihust 
plan  accordingly  to  fulfill  their 
compliance  obligations  under  the 
standard  as  it  is  currently  approved  and 
should  not  anticipate  undue  delay  in  its 
enforcement. 

Comments  submitted  should  clearly 
identify  the  provisions  being  addressed, 
the  rationale  for  the  position  taken,  and 
data  or  evidence  in  support  of  that 
rationale. 


The  discussion  which  follows  is 
organized  by  paragraph  of  the  standard 
for  ease  of  reference.  It  is  suggested  that 
comments  submitted  be  presented  in  the 
same  fashion. 

Scope  and  Application 

Scope  of  industries  covered.  As 
OSHA  described  in  the  preamble  to  the 
revised  final  rule  (52  FR  31855-59), 
expansion  of  the  protections  afforded  by 
the  HCS  to  all  nonmanufacturing 
industries  is  supported  by  the 
rulemaking  record.  Evidence  collected 
by  OSHA  indicates  that  there  is 
chemical  exposure  occurring  in  every 
type  of  industry  covered  (although  every 
employee  may  not  be  exposed).  The 
Agency’s  position  is  that  all  such 
employees  are  entitled  to  information 
regarding  the  chemical  hazards  they  are 
exposed  to  in  the  workplace,  and  that  a 
uniform  Federal  hazard  communication 
standard  is  the  best  method  to  ensure 
that  information  is  provided.  This 
position  is  consistent  with  the  mandate 
of  the  Act  (protecting  all  employees  to 
the  extent  feasible),  as  well  as  with  the 
Court's  decision  upon  review  of  the  rule. 

Despite  this  explicit  determination  by 
OSHA,  as  well  as  by  the  Third  Circuit, 
there  were  a  number  of  comments 
submitted  which  suggested  that  certain 
industrial  sectors  should  be  exempted 
from  the  rule,  or  only  covered  by  limited 
provisions. 

For  example,  the  National 
Cosmetology  Association,  Inc.  (Ex.  5-54) 
submitted  comments  reiterating  the 
position  it  had  submitted  in  response  to 
the  ANPR  that  all  small  businesses 
should  be  exempt  from  the 
requirements,  and  that  in  particular, 
small  cosmetology  salons  should  be 
exempted.  The  argument  presented  was 
that  cosmetologists  are  highly  trained 
professionals  and  that  cosmetics  are 
safe  because  they  are  regulated  by  the 
Food  and  Drug  Administration  (FDA). 

While  cosmetologists  and  other  such 
skilled  workers  are  trained  to  execute 
their  professional  duties,  it  is  not  clear 
that  they  receive  any  training  regarding 
the  safe  use  of  chemicals.  To  the  extent 
that  they  do  receive  such  training,  the 
individual  employer’s  duty  to  train  will 
be  minimized.  Existence  of  prior  training 
is  certainly  not  a  valid  rationale  for  not 
promulgating  a  requirement  for  training 
for  any  particular  group  of  workers. 
Furthermore,  the  contention  that 
products  used  in  cosmetology  salons  are 
safe  due  to  regulation  by  the  FDA  is  also 
not  supported  by  the  record.  The  FDA 
regulates  products  primarily  for  the 
protection  of  consumers,  not  for  the 
protection  of  professionals  who  are 
generally  exposed  more  frequently  and 
to  greater  levels  of  the  hazardous 


chemicals  involved.  For  further 
discussion  of  the  need  for  hazard 
communication  in  such  facilities  see 
Exs.  2-49  and  4-50. 

With  regard  to  the  exemption  of  small 
businesses  in  general.  OSHA  does  not 
consider  it  to  be  appropriate  to 
determine  the  extent  of  protection 
afforded  an  employee  by  the  size  of 
business  he/she  is  employed  in. 

Although  the  Agency  does  have 
enforcement  policies  that  take  into 
consideration  the  size  of  the  business, 
as  well  as  free  consultation  services  that 
are  primarily  intended  for  small 
employers  without  on-staff  safety  and 
health  capability  (see  Exs.  4-38  and  4- 
39),  such  small  businesses  must  still 
comply  with  regulations  and  ensure  that 
their  employees  are  protected  to  the 
same  extent  as  employees  of  larger 
businesses. 

Other  employer  representatives 
indicated  that  the  degree  of  risk  in  their 
particular  industry  warranted  either  an 
exemption  or  limited  coverage.  (See, 
e.g.,  Ex.  5-5,  eating  and  drinking  places: 
Ex.  5-19,  educational  institutions:  and 
Ex.  5-44,  agriculture.)  The  degree  of 
“risk"  encountered  overall  by 
employees  in  a  given  industry  is  also  not 
a  viable  argument  for  exempting  all  such 
employees  totally  from  coverage  under 
the  HCS.  The  standard  already  includes 
a  number  of  exemptions  and  limitations 
of  coverage  that  are  indirectly  related  to 
the  issue  of  risk,  e.g.,  limited  coverage 
for  employees  who  only  handle 
chemicals  in  sealed  containers.  The 
rationale  for  this  limited  coverage  is 
based  upon  the  limited  potential  for 
exposure  in  these  types  of  work 
operations.  Under  the  HCS,  the  primary 
concern  is  the  risk  of  being  exposed  to 
chemicals  without  knowing  what  the 
hazards  of  those  chemicals  are,  and  thus 
not  being  sure  of  the  proper  handling 
procedures.  The  purpose  of  the  standard 
is  to  convey  those  hazards,  which  are 
intrinsic  properties  of  the  chemicals, 
along  with  the  appropriate  handling 
procedures.  Although  risk  should  be 
addressed  in  training  programs  where 
employers  would  be  discussing  extent  of 
exposure  and  protective  measures  being 
implemented  to  reduce  exposure,  the 
extent  of  risk  involved  is  not  a 
determining  factor  with  regard  to  a 
decision  as  to  whether  or  not  the 
information  must  be  conveyed. 
Employees  have  the  right-to-know  that 
they  are  being  exposed  to  a  potential 
hazard — as  long  as  the  potential  for 
exposure  exists  in  the  work  operation 
and  the  chemical  has  been 
demonstrated  to  be  hazardous,  the  rule 
applies. 
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There  were  also  a  number  of 
comments  from  representatives  of  the 
construction  industry  which  indicated 
that  the  protections  of  the  rule  are  not 
necessary  in  that  industry  because 
exposures  to  hazardous  chemicals  are 
minimal,  and  therefore  risks  are  low 
(see.  e.g.,  Exs.  5-17,  5-27,  5-58  (Klug  and 
Smith  Company:  "We  do  not  have 
constant  exposures  to  numerous 
hazardous  chemicals  and  because  of 
this  we  have  a  low  rate  of  occupational 
illnesses  *  *  5-86,  and  5-108). 

Conversely,  there  were  other 
construction  representatives  which  were 
concerned  that  the  requirements  would 
be  too  burdensome  because  of  the  large 
number  of  hazardous  chemicals  on  each 
construction  site  (see,  e.g.,  Ex.  5-83 
(American  Subcontractors  Association: 
"In  the  more  chemically  hazardous 
specialty  trades,  such  as  painting, 
roofing  and  insulation  work,  there  could 
indeed  be  hundreds  or  thousands  of 
chemical  substances  and  compounds 
which  would  require  MSDSs  in 
accordance  with  the  provisions  of  the 
expanded  HSC”),  and  Ex.  5-76  (the 
National  Association  of  Home  Builders): 
"I  have  this  vision  of  a  truck  pulling  up 
to  the  site  and  behind  it  is  the  trailer 
and  on  the  trailer  is  the  file  cabinet  of 
MSD  sheets."  Other  commenters 
suggested  smaller  numbers:  Ex.  2-108, 

(“*  *  *  25  typical  hazardous  substances 
found  on  most  construction 
sites  *  *  *”);  Ex.  2-199  (“*  *  *  (F]irst, 
no  painting  job  will  use  more  than  30  to 
60  coating  materials.  Many  jobs  required 
only  four  to  eight  materials  *  *  *.”). 

OSHA  believes  that  it  is  fair  to 
assume  that  the  number  of  chemicals  on 
each  site  will  vary  based  upon  the  type 
and  complexity  of  the  construction 
involved.  However,  in  our  experience, 
the  likelihood  of  there  being  hundreds  or 
thousands  of  chemicals  on  a  particular 
site  is  very  small.  In  conversations  with 
State  Plan  States  which  have  already 
implemented  the  expanded  scope  rule, 
as  well  as  with  construction  contractors 
in  these  states,  our  experiences  have 
been  confirmed. 

In  any  event,  the  number  of  hazardous 
chemicals  on  a  site,  whether  small  or 
large,  is  not  the  determining  factor  in 
terms  of  whether  employees  should  be 
provided  information  regarding  the 
hazards  of  those  chemicals.  (It  should 
also  be  noted  that  very  few  non¬ 
manufacturing  facilities  would  have  as 
many  chemicals  on-site  as  many 
manufacturing  firms  do.  For  example, 
motor  vehicle  manufacturing  plants 
typically  have  thousands  of  hazardous 
chemical  products  in  each  facility  (see, 
e.g.,  H-022,  Tr.  3678,  3891).  Yet  these 
types  of  employers  were  strong 


supporters  of  the  HCS,  and  in  particular, 
the  MSDS  requirements.  Furthermore, 
many  already  had  programs  to  obtain 
MSDSs  and  make  them  available  to 
exposed  workers.  See,  E.g.,  Tr.  3784.) 
Where  there  are  few  chemicals, 
employers’  duties  will  be  minimal.  Thus 
it  would  not  be  appropriate  to  exempt 
the  construction  industry  based  upon 
this  rationale.  It  is  interesting  to  note 
that  in  a  Bureau  of  Labor  Statistics' 
survey  of  construction  workers  injured 
on  the  job,  only  23%  indicated  that  they 
had  received  any  training  regarding 
hazardous  chemicals  (Ex.  2-221). 

There  were  other  industry 
representatives  who  suggested  that 
OSHA  has  no  authority  to  regulate  them 
because  their  industries  are  covered 
under  the  requirements  of  other  Federal 
agencies.  For  example,  the  American 
Association  of  Railroads  (Ex.  5-47) 
argued  that  the  Department  of 
Transportation  (DOT)  requirements 
prempt  OSHA  from  regulating  railroad 
employees  with  regard  to  hazard 
communication.  DOT’S  applicable 
requirements  would  be  under  the 
Federal  Railroad  Administration  (FRA). 

Under  section  4(b)(1)  of  the  Act  29 
U.S.C.  653(b)(1),  Congress  stated  that 
nothing  in  the  Act  would  apply  to 
"working  conditions  of  employees  with 
respect  to  which  other  Federal  agencies 
*  *  *  exercise  statutory  authority  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
or  health  *  *  The  operative 
language  in  this  provision  is  “exercise 
statutory  authority.”  As  a  matter  of 
policy,  these  issues  are  generally  not 
addressed  in  the  regulatory  language  of 
a  standard  but  rather  are  worked  out 
between  the  agencies  involved  if  a 
potential  conflict  or  duplication  of  effort 
arises,  or  are  resolved  in  litigation.  The 
situation  is  not  static  since  the  extent  of 
preemption  would  change  if  the  extent 
of  regulation  changes.  Therefore,  it  is 
not  appropriate  to  delineate  respective 
authorities  on  a  given  issue  in  the  text  of 
a  standard  itself. 

However,  to  assist  employers 
attempting  to  comply  with  the  rules  of 
more  than  one  Agency  in  this  area, 
OSHA  has  decided  to  include  in  this 
preamble  a  discussion  of  jurisdictions  in 
two  industries,  transportation  and 
pesticides.  This  discussion  is  obviously 
not  a  definitive  finding  of  jurisdiction, 
but  merely  restates  the  Agency’s 
position  regarding  the  areas  it  believes 
are  regulated  under  the  HCS.  The 
primary  concern  to  OSHA  is  that  the 
protections  afforded  by  hazard 
communication  are  provided  to  all 
employees,  and  if  that  is  being  done 
under  the  regulations  of  another  Federal 


agency,  then  section  4(b)(1)  of  the  Act 
would  apply  and  OSHA's  standard 
would  not  be  applicable.  If  such 
protection  is  not  being  provided  to  any 
group  of  employees,  then  the  OSHA 
standard  would  apply. 

In  the  railroad  industry,  OSHA 
standards  would  generally  apply  to 
those  employee  hazards  which  are  not 
related  to  the  operation  of  railroads.  The 
FRA’s  program  for  occupational  safety 
and  health  of  employees  addresses  three 
major  fields  of  railroad  operations:  (1) 
Tracks,  road  beds,  and  associated 
structures,  e.g.,  bridges  and  signals;  (2) 
equipment,  e.g.,  rolling  equipment  and 
safety  appliances  such  as  brakes  and 
coupling  devices;  and,  (3)  human  factors, 
e.g.,  hours  of  services. 

The  American  Trucking  Association 
(Ex.  5-82)  recommended  that  a 
Memorandum  of  Understanding  be 
adopted  by  OSHA  and  DOT  to  clarify 
coverage.  This  is  an  option  that  may  be 
pursued  at  a  later  date.  The  Bureau  of 
Motor  Carrier  Safety  (BMCS)  of  DOT 
exercises  statutory  authority  for  the 
operation  of  commercial  motor  vehicles 
engaged  in  interstate  or  foreign 
commerce.  BCMS  occupational  safety 
and  health  programs  include  equipment 
safety,  noise  abatement,  transport  of 
hazardous  materials  over  the  nation’s 
highways,  and  operators'  hours  of 
service.  OSHA  retains  statutory 
authority  for  those  working  conditions 
not  covered  by  BMCS  requirements. 

Another  area  of  potential  conflict 
raised  in  the  comments  (see,  e.g.,  Exs,  5- 
6,  5-44,  5-50,  and  5-66),  involves 
employees  exposed  to  pesticides. 
Commenters  maintain  that  OSHA 
cannot  cover  pesticide  exposures 
outside  the  manufacturing  sector  as 
these  are  regulated  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136  et  seq .) 
administered  by  the  Environmental 
Protection  Agency  (EPA).  EPA  requires 
pesticides  to  be  labeled,  approves  the 
specific  label  language,  and  requires  the 
pesticides  to  be  applied  in  accordance 
with  the  labeling  instructions. 

As  OSHA  sees  the  situation,  there  are 
jurisdictional  questions  regarding  three 
groups  of  workers  exposed  to  pesticides. 
First,  there  are  applicators  of  restricted 
use  pesticides.  These  workers  are 
certified  and  receive  training  regarding 
proper  application.  It  appears  to  OSHA 
that  for  these  workers,  EPA  has  clearly 
exercised  statutory  authority  for 
protecting  them  in  the  area  of  hazard 
communication. 

The  second  group  of  workers  are 
those  applying  non-restricted  use 
pesticides.  For  these  workers,  protection 
requires  that  they  read  and  act  on  the 
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labels  approved  by  EPA.  There  is  some 
evidence  to  indicate  this  may  not  occur 
(Ex.  4-32),  and  that  additional 
information  sources  are  required  to 
ensure  appropriate  protection.  It 
certainly  can  be  argued  that  material 
safety  data  sheets  and  training  would 
provide  more  complete,  effective 
information  transmittal.  However,  the 
issue  of  whether  EPA’s  promulgation  of 
a  label  requirement  for  a  non-restricted 
use  pesticide  might  prohibit  OSHA  from 
requiring  the  other  provisions  of  the 
HCS — MSDSs  and  training — to  be 
applied  to  employees  using  these 
hazardous  chemicals  is  a  difficult  one. 
and  OSHA  invites  comments  and 
arguments  to  assist  the  Agency. 

The  third  group  in  question  are  those 
workers  who  are  incidentally  exposed 
downstream  to  the  pesticide  residues 
after  application,  e.g.,  farmworkers, 
grain  elevator  workers,  and  workers  in 
furniture  manfuacturing  facilities 
handling  preserved  wood.  In  these 
situations,  the  workers  are  often  located 
at  a  different  site  from  where  the 
application  took  place,  and  do  not  have 
access  to  label  information  at  all.  It 
appears  that  these  workers  clearly  come 
under  OSHA’s  jurisdiction  and  hazard 
communication  would  apply. 

OSHA  will,  however,  continue  to  have 
discussions  with  the  other  Agencies 
involved  to  more  clearly  delineate  the 
scope  of  the  respective  regulatory 
requirements  in  these  areas. 

Representatives  of  the  agriculture 
industry  (Exs.  5-6,  5-50)  were  also 
concerned  that  the  revised  final  rule  did 
not  mention  the  Congressional 
appropriations  rider  under  which  OSHA 
is  prohitibed  from  promulgating  or 
enforcing  standards  on  farms  with  10  or 
fewer  employees  unless  the  farm  has  a 
temporary  labor  camp.  As  long  as  this 
rider  appears  in  OSHA’s  appropriations 
bill,  the  protections  of  the  HCS  will  not 
apply  on  those  farms.  However,  farms 
with  11  or  more  employees,  as  well  as 
those  with  temporary  labor  camps,  are 
covered  by  the  rule. 

Labeling  exemptions.  The  original 
HCS  included  a  number  of  exemptions 
from  the  requirements  for  labels  on 
shipped  containers  for  those  hazardous 
chemicals  that  are  already  labeled  in 
accordance  with  the  requirements  of 
another  Federal  agency.  In  the  revised 
final  rule,  OSHA  added  an  exemption 
for  medical  and  veterinary  devices  .  > 

labeled  in  accordance  with  the 
requirements  of  the  Food  and  Drug 
Administration.  Medical  and  veterinary 
devices  had  been  inadvertently  omitted 
from  the  exemptions  in  the  original  rule 
(52  FR  31862). 

The  Department  of  Agriculture  (Ex.  5- 
28)  and  the  Animal  Health  Institute  (Ex. 


5-37)  have  requested  that  a  specific 
exemption  be  included  for  labeling  of 
veterinary  biological  products  as  well. 
Although  these  materials  are  considered 
to  be  drugs,  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FDCA),  21  U.S.C.  392(b) 
“defers"  regulation  of  some  veterinary 
biologies  to  the  Department  of 
Agriculture  when  the  biologies  are 
subject  to  the  Virus-Serum-Toxin  Act  of 
1913,  21  U.S.C.  151-58. 

To  the  extent  that  the  hazards  of  these 
materials  are  biological  hazards,  the 
HCS  would  not  apply  in  any  event. 
However,  there  are  apparently  some 
chemicals  used  in  the  materials  that 
would  potentially  be  covered  by  the 
HCS  (in  particular,  formaldehyde). 

OSHA  is  adding  an  exemption  for 
labeling  of  these  items  when  they  are 
subject  to  the  labeling  requirements  of 
either  the  Food  and  Drug  Administration 
or  the  Department  of  Agriculture.  It 
should  be  noted,  however,  that  this 
exemption  is  just  for  labeling,  and  to  the 
extent  chemical  hazards  are  present  in 
these  materials,  the  other  provisions  of 
the  HCS  would  apply  in  terms  of 
employee  protection. 

Articles.  The  NPRM  published  in 
March  of  1982  did  not  include  an 
exemption  for  articles.  Since  the  rule’s 
provisions  were  only  intended  to  apply 
to  those  substances  to  which  employees 
are  potentially  exposed — and 
substances  inextricably  bound  in  a 
manufactured  item  do  not  present  a 
potential  for  exposure — OSHA  did  not 
believe  that  an  article  exemption  was 
necessary.  However,  the  Agency  did 
receive  a  few  comments  from  affected 
manufacturers  that  requested  such  an 
exemption  (see  H-022  Exs.  19-47, 19-73, 
19-78, 19-166, 19-209,  and  19-220).  For 
example,  the  Standard  Oil  Company 
(Ex.  19-47)  stated:  “Consideration 
should  be  given  to  the  possibility  of 
exempting  hazardous  substances 
contained  in  articles,  such  as  electrolyte 
in  a  battery.  One  might  conclude  that 
these  are  not  ‘chemicals  present  in  the 
workplace  in  such  manner  that 
employees  may  be  exposed  under 
normal  conditions  of  use.’  However,  a 
definitive  statement  in  the  regulations 
would  be  preferable."  Similarly,  the  *■ 
National  Association  of  Manufacturers 
(Ex.  19-209)  suggested  that  the  definition 
of  containers  to  be  labeled  not  include 
“articles  posing  no  unreasonable  risk"  in 
the  workplace:  "For  example,  brass 
billets  in  a  storage  box  need  no  labels. 
However,  when  the  billet  is  melted  and 
may  fume,  the  operating  instructions  to 
the  employee  should  include  this 
hazard.”  And  INCO  Limited  (Ex.  19- 
166):  "The  definition  of  ’chemical’  should 
therefore  exclude  manufactured  items 
such  as  metals,  alloys,  ceramics,  plastic. 


cloth,  etc.  These  materials  generally  * 
exist  in  such  a  state  that  they  may  be 
handled  and  transported  without 
creating  hazards  not  readily  recognized 
by  all  *  *  It  was  also  suggested  that 
OSHA  might  look  to  the  definition  of 
article  used  by  EPA  under  the  Toxic 
Substances  Control  Act,  15  U.S.C.  2601. 
when  crafting  an  appropriate  exemption 
(Ex.  19-73).  Otherwise,  no  specific 
definitions  were  suggested  by 
commenters. 

Although  inclusion  of  an  exemption 
for  “articles"  was  certainly  not  a  major 
issue  for  the  manufacturers  of  such 
items  during  the  rulemaking,  OSHA 
decided  that  the  addition  would  serve  to 
clarify  the  rule's  intent.  Therefore  an 
article  exemption  was  included  in  both 
the  original  and  revised  final  rules.  The 
HCS  does  not  apply  to  articles  in  any 
respect.  The  definition  of  “article"  is  “a 
manufacturer  item:  (i)  Which  is  formed 
to  a  specific  shape  or  design  during 
manufacture;  (ii)  which  has  end  use 
function(s)  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use:  and  (iii)  which  does  not  release,  or 
otherwise  result  in  exposure  to,  a 
hazardous  chemical  under  normal 
conditions  of  use."  "The  purpose  of  this 
exemption  is  to  ensure  that  items  which 
may  contain  hazardous  chemicals,  but 
in  such  a  manner  that  employees  won’t 
be  exposed  to  them,  not  be  included  in 
the  hazard  communication  programs.” 

48  FR  53293. 

OSHA’s  article  definition  was  based, 
to  a  large  extent,  on  the  “article" 
definition  used  by  the  Environmental 
Protection  Agency  (EPA)  under  the 
Toxic  Substances  Control  Act  (TSCA): 

“Article"  means  a  manufactured  item  (1) 
which  is  formed  to  a  specific  shape  or  design 
during  manufacture.  (2)  which  has  end  use 
function(s)  dependent  in  whole  or  in  part 
upon  its  shape  or  design  during  end  use,  and 
(3)  which  has  either  no  change  of  chemical 
composition  during  its  end  use  or  only  those 
changes  of  composition  which  have  no 
commercial  purpose  separate  from  that  of  the 
article,  and  that  result  from  a  chemical 
reaction  that  occurs  upon  end  use  of  other 
chemical  substances,  mixtures,  or  articles: 
except  that  fluids  and  particles  are  not 
considered  articles  regardless  of -shape  or 
design. 

See  40  CFR  704.3. 

The  first  two  parts  of  OSHA's  article 
definition  are  identical  to  EPA’s 
definition.  However,  OSHA  was 
concerned  that  the  third  part  of  EPA’s 
definition  was  too  broad,  and  if 
adopted,  would  exempt  manufactured 
items  which  result  in  exposure  of 
workers  to  hazardous  chemicals  during 
their  use  in  the  workplace.  An  example 
of  this  potential  deficiency  in  coverage 
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was  described  during  the  rulemaking 
using  formaldehyde  emissions  from 
fabrics  handled  in  garment 
manufacturing  facilities — downstream 
employees  are  exposed  to  formaldehyde 
although  the  fabric  would  probably  be 
considered  an  article  under  EPA’s  TSCA 
regulations.  48  FR  53293.  OSHA 
modified  EPA’s  definition  to  ensure  that 
manufactured  items  that  release,  or 
otherwise  expose  workers  to  hazardous 
chemicals  during  normal  conditions  of 
their  use  in  the  workplace,  are  covered 
by  the  HCS.  This  modification  was 
necessary  to  adapt  the  definition  to 
address  the  concerns  in  the  workplace, 
which  are  different  than  EPA’s  purpose 
under  TSCA.  In  particular,  as  OSHA 
described  in  the  preamble  to  the  revised 
final  rule  (52  FR  31865),  it  is  important  in 
terms  of  workplace  protection  to 
emphasize  the  total  exemption  generally 
applies  to  items  which  are  at  the  point 
of  “end”  use.  Normal  conditions  of 
“use”  in  the  workplace  might  involve 
exposures  prior  to  the  ultimate  use  of 
the  product.  The  article  exemption  was 
specifically  drafted  in  the  manner 
promulgated  to  ensure  that  employers 
and  employees  have  information  to 
protect  workers  involved  in  these 
intermediate  workplace  uses.  "Use" 
under  the  definitions  of  the  rule  means 
to  package,  handle,  react,  or  transfer. 
Certainly  an  employee  installing  an  item 
in  such  a  way  that  an  exposure  results 
would  be  "handling”  the  item  and  thus 
entitled  to  information  under  the  rule. 
“Use"  of  the  item  in  terms  of  the 
exemption  must  be  specifically  related 
to  the  workplace  exposure  of 
employees,  not  the  intended  purpose  of 
the  item  once  it  is  in  place.  It  makes  a 
considerable  difference  in  work 
practices  and  protective  measures  when, 
for  example,  an  employer  knows  that 
the  tiles  his  employees  are  sanding  all 
day  when  installing  them  contain  lead 
that  is  becoming  airborne  as  a  result  of 
that  operation  rather  than  just, 
generating  nuisance  dust.  Once  the  tie  is 
installed,  it  is  an  article  because  there  is 
no  exposure. 

These  intermediate  "uses”  of  an 
article  are  often  of  concern  in  the 
construction  industry.  The  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  reviewed  the  definiton 
of  "article"  at  a  meeting  or.  June  23, 1987 
(Ex.  4-6):  “We  believe  that 
fundamentally  the  definition  is  pretty 
good,  with  one  possible  exception.  And  ! 
would  move  that  in  the  first  line  of  the 
definition  following  the  word  “fluid” 
that  we  add  the  words  vapor,  mist,  gas, 
fume  *  ‘.’’  This  motion  was  accepted 

by  the  Committee.  OSHA  agrees  that 
vapors,  mists,  gases,  and  fumes  are  not 


"articles,"  but  believes  that  it  is  quite 
clear  than  they  are  not  covered  under 
the  current  definition  so  this 
modification  is  not  being  made. 

For  practicality  and  feasibility 
reasons,  OSHA  has  determined  that 
repair  of  manufactured  items  at  some 
point  after  installation  is  generally  not 
considered  to  be  a  “normal  condition  of 
use.”  Although  employees  involved  in 
these  types  of  operations  would 
certainly  benefit  from  specific 
information  regarding  the  materials  they 
are  dealing  with  (as  in  the  example  of 
the  tiles  containing  lead  which  was  just 
described),  OSHA  recognizes  that  the 
time  lapse  between  installation  and 
possible  repair  is  such  that  it  is  not 
reasonable  to  assume  that  written 
information  can  be  maintained  and 
made  available  on  that  possibility.  52  FR 
31865.  Employers  involved  in  such 
activities  must  provide  the  best 
information  available  to  them.  Since 
repair  may  involve  installation  of  a 
replacement  part,  having  information  for 
installation  will  somewhat  alleviate  the 
problem  of  not  having  substance- 
specific  information  for  articles  being 
repaired. 

During  implementation  of  the  original 
rule,  OSHA  received  a  number  of 
questions  regarding  the  application  of 
the  article  definition  and  exemption, 
particularly  with  regard  to  metal  casting. 
The  responses  to  these  questions  were 
generally  quite  clear  in  terms  of 
determining  whether  an  item  was 
covered  or  not.  In  its  instructions  to 
compliance  officers  regarding 
enforcement  of  the  rule,  OSHA  provided 
the  following  guidance  (Ex.  4-24): 

*  *  *  The  key  to  the  definition  of  “article,” 
and  thus  the  exemption,  is  the  term  “under 
normal  conditions  of  use.”  For  example,  an 
Item  may  meet  the  definition  of  “article,”  but 
produces  a  hazardous  byproduct  if  burned.  If 
bumng  is  not  considered  as  part  of  its  normal 
conditions  of  use,  the  item  would  be  an 
“article"  under  the  standard,  and  thus 
exempted.  The  following  items  are  examples 
of  articles:  Stainless  steel  table;  Vinyl 
upholstery:  Tires.  The  following  items  are 
examples  of  products  which  would  NOT  be 
considered  "articles”  under  the  standard,  and 
would  thus  not  be  exempted  from  the 
requirements:  Metal  ingots  that  will  be 
melted  under  normal  conditions  of  use. 

Fabric  treated  with  formaldehyde  where 
downstream  garment  manufacturing 
employees  will  be  exposed  when  making 
clothing.  Switches  with  mercury  in  them 
when  a  certain  percentage  break  under 
normal -conditions  of  use. 

It  should  be  noted  that  the  only  information 
that  has  to  be  reported  in  these  situations  is 
that  which  concerns  the  hazard  of  the 
release.  The  hazardous  chemicals  which  are 
still  bound  in  the  article  would  still-be 
exempted  under  the  "article”  exemption. 


These  examples  were  based  upon  actual 
questions  OSHA  had  received  from 
interested  parties.  Despite  the  fact  that 
the  responses  to  these  questions  were 
generally  clear,  OSHA  determined  that 
it  would  be  helpful  to  ensure  that  all 
interested  parties  were  familiar  with  the 
definition  and  exemption  and  clearly 
understood  them.  Therefore,  OSHA 
decided  to  raise  the  issue  for  comment 
when  the  ANPR  was  published  in  1985. 

The  vast  majority  of  the  comments 
received  dealt  with  metal  castings.  A 
number  of  these  simply  stated  that 
metal  castings  should  always  be 
considered  articles,  do  not  result  in 
hazardous  exposures  (or  if  they  do 
everyone  already  knows  what  the 
hazards  are),  and  should  not  be  covered. 
(See,  e.g,  Exs.  2-2,  2-16,  2-20,  2-25,  2-32, 
2-50,  2-65,  2-170,  2-209,  and  2-215.) 

These  comments  were  specific  to  the 
metal  castings  industry,  and  did  not 
address  the  definition  of  article  perse 
except  to  state  that  it  should  explicitly 
eliminate  coverage  of  metal  castings. 

OSHA  believes  that  many  castings,  if 
not  most,  would  be  articles  and  thus 
exempted  from  the  rule  [e.g.,  manhole 
covers:  frying  pans;  wrought  iron  gates). 
However,  when  a  metal  casting  is  not  in 
finished  form,  and  is  being  re-worked  by 
a  downstream  employer  in  such  a  way 
that  a  hazardous  chemical  is  released,  it 
is  not  an  exempted  “article.”  If  the  re¬ 
working  is  done  in  such  a  way  that  no 
hazardous  chemicals  are  released,  it  is 
an  article.  Under  the  hazard 
determination  requirements  of  the  rule, 
the  firm  producing  the  casting  must 
determine  its  normal  conditions  of  use 
downstream,  and  whether  it  is 
exempted  as  an  article.  This 
requirement  applies  to  manufacturers  of 
all  types  of  products,  and  metal  casting 
producers  are  not  excepted  from  this 
approach. 

For  those  commenters  who  specified  a 
tye  of  casting  which  they  contend  is  an 
article,  e.g.,  iron  (Exs.  2-3,  2-6,  2-24,  2- 
27,  2-47,  2-74,  and  2-136)  and  aluminum 
(Ex.  2-29)),  the  decision  in  the  first 
instance  is  the  manufacturer’s.  OSHA 
has  made  no  across-the-board 
determination  that  iron  or  aluminum 
castings  are  or  are  not  articles.  If,  during 
an  inspection.  OSHA  Finds  such  castings 
in  a  work  situation  where  hazardous 
chemicals  are  being  released  from  the 
casting  under  normal  conditons  of  use, 
we  will  exped  the  manufacturer  of  the 
casting  to  have  provided  chemical 
hazard  information  to  the  downstream 
employer.  This  also  applies  to  other 
types  of  products  which  commenters  ' 
suggested  should  be  specifically 
exempted  as  articles,  e.g.,  textiles  (Exs. 
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2-40  and  2-103);  rubber-like  polymer 
(Ex.  2-18);  and  scrap  metal  (Ex.  2-107). 

In  response  to  OSHA’s  request  for 
comments  or  for  suggestions  to  modify 
or  clarify  the  definition  of  article,  a 
number  of  commenters  responded  that 
the  definition  is  workable  as  it  is,  and 
allows  employers  to  apply  logic  and 
reason  in  their  determinations  (Exs.  2- 
59.  2-79,  2-96.  2-101.  2-112.  2-154,  and  2- 
187). 

For  example.  Daniel  Construction 
Company  (Ex.  2-59),  a  construction  firm 
which  voluntarily  implemented  hazard 
communication  in  its  facilities  prior  to 
promulgation  of  the  OSHA  rule,  stated 
the  following: 

We  have  no  problem  with  the  current 
definition  and  exemption.  It  allows  for  reason 
and  logic  to  be  applied  to  the  work  situation. 
Any  more  detailed  definition  and  exemption 
would  cause  more  problems.  A  common 
material  that  we  often  work  with,  galvanized 
steel,  illustrates  how  well  the  definition  and 
exemption  work.  When  sawed,  drilled,  bent 
or  bolted  together,  there  are  only  mechanical 
hazards  involved;  when  heated  to  high 
temperatures,  cut  with  a  torch,  or  welded 
upon,  inhalation  of  the  resulting  fume  causes 
the  toxic  response  called  fume  fever.  It  would 
be  extremely  difficult  to  write  a  more  specific 
definition  and  exclusion  that  would  cover  the 
work  with  galvanized  steel  and  would  then 
be  applicable  to  a  significant  number  of  other 
situations.  We  recommend  that  you  leave  the 
definition  and  exclusion  as  it  is. 

Daniel  Construction's  comment  is  an 
excellent  example  of  the  application  of 
the  article  definition  and  exemption,  and 
the  need  for  such  a  delineation  of  use  in 
determining  the  need  for  information 
about  the  product 

The  State  of  New  Mexico,  an  OSHA- 
approved  State  Plan  State  which  used 
the  definition  of  “article"  in  its  State 
rule,  stated  that  “(tjhe  current  definition 
of  'article'  is  sufficient  and  does  provide 
enough  information  to  determine  what 
should  be  defined  as  an  ‘article.’  ”  Ex.  2- 
79.  It  should  be  noted  that  all  of  the 
State  Plan  States,  as  well  as  the  non- 
State  Plan  States  with  their  own  right-to- 
know  laws,  have  adopted  an  identical  or 
comparable  definition  for  “article"  as 
the  one  in  the  OSHA  standard,  so  it  is. 
and  has  been  for  some  years,  the 
criterion  used  nationally  for  determining 
what  manufactured  items  are  exempted 
from  right-to-know  requirements.  The 
current  OSHA  definition  is  also  being 
used  internationally  as  the  Canadian 
government,  which  is  in  the  process  of 
implementing  and  system  to 
communicate  information  about 
hazardous  materials  in  the  workplace, 
has  also  adopted  it  (Ex.  4-72). 

In  addition,  the  Environmental 
Protection  Agency  (EPA)  recently 
promulgated  a  final  rule  entitled  “Toxic 
Chemical  Release  Reporting; 


Community  Right-to-Know”  which  also 
incorporates  the  OSHA  article 
definition.  EPA  had  originally  proposed 
to  use  the  TSCA  definition.  However, 
based  on  information  submitted  to  the 
rulemaking  record,  EPA  determined  in 
the  final  rule  that  it  was  “more 
appropriate”  to  use  the  OSHA  definition 
since  it  related  more  specifically  to  the 
issue  of  chemical  releases.  "The  TSCA 
article  definition  is  worded  primarily  to 
distinguish  ‘chemical  substances’  and 
‘mixtures’  from  those  manufactured 
items  that  contain  chemical  substances 
and  mixtures.  The  OSHA  HCS  definition 
was  adapted  from  the  TSCA  regulatory 
definition,  for  the  purpose  of  exempting 
certain  items  from  the  MSDS 
preparation  requirements;  the 
supposition  being  that  the  item’s  normal 
end  use  would  not  release  or  cause 
exposure  to  a  ‘hazardous  chemical'  in 
the  article."  53  FR  4507. 

Furthermore,  Aluminum  Company  of 
America  (Ex.  2-96),  a  manufacturer 
which  would  be  applying  the  definition 
to  its  products,  indicated:  “Alcoa  does 
not  favor  further  clarification  of  the 
article  definition.  As  currently  stated, 
the  definition  provides  sufficient 
flexibility  to  enable  manufacturers  to 
determine  its  applicability  in  a  given 
circumstance.  We  believe  such 
flexibility  for  manufacturers  is  critical  to 
maintain  and,  therefore,  recommend 
that  the  article  definition  not  be 
modified.”  Similarly,  Kaiser  Aluminum, 
another  manufacturer  involved  in 
application  of  the  definition,  concluded 
(Ex.  2-187):  “We  believe  the  current 
definition  of  ‘article’  is  adequate  as 
written.  It  provides  the  flexibility  we 
believe  is  needed  to  determine  whether 
certain  aluminum  products  are  covered 
by  the  definition.  We  do  not  believe  a 
‘cut  and  dried’  definition  to  be  workable. 
Certainly  consideration  of  foreseeable 
further  processing  as  well  as  the 
products'  chemical  and  physical 
properties  should  determine 
applicability  of  the  Standard  in  a  given 
circumstance." 

Another  manufacturing 
representative,  the  Manufactured 
Housing  Institute,  similarly  endorsed  the 
existing  definition  (Ex.  2-101): 

“*  *  *  MHI  does  not  believe  that  the 
exemption  has  resulted  in  confusion. 
MHI  feels  that  the  exemption  is 
appropriate  and  should  be  continued." 

A  comment  from  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)  (Ex.  2-154A),  discussed  the 
types  of  additional  protection  afforded 
workers  in  garment  manufacturing 
facilities  as  a  result  of  the  article 
definition  as  promulgated: 

ACTWU  has  experienced  positive 
employee  responses  to  the  HCS.  F.mployees 


of  downstream  garment  manufacturers 
directly  benefit  from  the  non-exemption 
requirement  under  the  "articles"  provision. 
Workers  are  alerted  to  the  hazards 
associated  with  the  off-gassing  of  hazardous 
chemicals  from  fabrics. 

A  recent  survey  conducted  at  a  uniform 
manufacturing  plant  revealed  that  some 
employees  are  experiencing  symptoms 
associated  with  formaldehyde  exposure. 

Their  exposure  is  formaldehyde  off-gassing 
from  fabric  treated  with  permanent  press 
resins.  Caution  labels  supplied  by  fabric 
manufacturers  alerted  these  workers  to  the 
possible  cause  of  their  health  effects  *  *  *. 

The  ACTWU  concluded  that  the 
“article”  definition  as  written,  provides 
“a  unique  means  through  which  workers 
are  alerted  to  the  hazards  associated 
with  certain  end-use  products  and  an 
irreplaceable  mechanism  of  requesting 
additional  information." 

There  were  several  comments  which 
suggested  that  the  definition  needed  to 
be  clarified,  but  no  specific  problems 
were  indicated  and  no  suggestions  were 
made  (Exs.  2-34,  2-52,  2-56,  2-83,  and  2- 
93).  There  was  also  a  series  of 
comments  which  either  suggested 
adopting  the  entire  EPA  definition,  or 
provided  an  alternative  to  the  definition 
(see,  e.g.,  Exs.  2-84,  2-103,  2-104,  2-106, 
2-124,  2-140,  2-142,  2-145,  2-147,  2-188, 
2-200,  and  2-211).  As  stated  above. 
OSHA  believes  the  EPA  article 
definition  is  inappropriate  for  the  HCS 
because  it  would  exempt  from  the  rule 
manufactured  items  that  contain 
hazardous  chemicals  and  release  them 
in  such  a  way  as  to  expose  workers 
under  normal  conditions  of  use. 
Furthermore,  EPA’s  purpose  in 
exempting  these  items  because  of  their 
commercial  status  is  quite  different  than 
OSHA's  purpose  to  provide  information 
to  exposed  workers,  and  thus  a  different 
approach  is  necessary. 

All  of  these  alternative  suggestions 
were  in  comments  submitted  and 
coordinated  by  representatives  of 
formaldehyde-related  industries,  such  as 
producers  of  textiles  and  wood  products 
which  contain  formaldehyde  resins. 
These  same  comments  were  submitted 
to  the  formaldehyde  docket,  and  were 
considered  in  the  formulation  of  the 
final  rule  on  formaldehyde.  See  52  FR 
4616a  Since  formaldehyde  is  a  specific, 
unique  hazardous  chemical  used  in 
manufactured  articles,  i.e.,  a  gas  which 
is  released  from  solid  products,  and  is 
fairly  ubiquitous  in  both  its  uses  and  its 
presence  in  the  environment,  OSHA 
believes  it  is  appropriate  to  deal  with 
the  problems  raised  on  a  substance- 
specific  basis,  rather  than  modifying  a 
generic  rule  to  address  one  situation. 

One  alternative  that  was  suggested  by 
these  coordinated  comments 
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recommended  modifying  the  third  part 
of  the  definition  to  exclude 
manufactured  items  which  are  formed 
into  a  specific  shape  or  design  for  a 
particular  end-use  function  and  which 
"consist!  ]  of  substances  which  have 
been  thermoset,  chemically  reacted,^ 
bound  by  molecular  forces,  or  a 
combination  of  these  or  similar 
chemical/physical  factors.”  (See,  e.g., 
Ex.2-84.) 

OSHA  does  not  find  that  this 
alternative  provides  sufficient  protection 
to  employees  since  it  does  not  result  in 
information  being  provided  if  a 
hazardous  chemical  is  released  despite 
the  bonding,  etc.  described.  The  process 
used  to  produce  the  material  is 
irrelevant  to  hazard  communication — 
the  only  concern  is  what  employees  are 
being  exposed  to  in  the  workplace. 

Another  alternative  suggested  by  the 
formaldehyde  industry  commenters  is 
the  OSHA  exempt  de  minimis  releases 
so  that  a  manufactured  item  which 
releases  “small”  amounts  of  a 
hazardous  chemical  during  normal 
conditions  of  use  is  still  considered  an 
article  and  not  covered  by  the  HCS.  In 
particular,  the  following  has  been 
suggested  [e.g.,  Ex.  2-84): 

An  amount  shall  be  considered  de  minimis 
if  (a)  the  concentration  of  the  hazardous 
chemical  in  the  article  is  less  than  1%  by 
weight,  or  0.1%  if  the  chemical  is  a 
carcinogen;  or  (b)  the  manufacturer  has 
reason  to  believe  that  release  of  the  chemical 
from  the  article  under  expected  conditions  of 
use  will  not  exceed  an  established  OSHA 
PEL  or  ACGIH  TLV. 

This  alternative  also  does  not  provide 
sufficient  protection  for  employees,  and 
does  not  address  the  true  issue  of 
concern — the  exposure  of  employees. 

The  weight  or  volume  of  a  gas  present  in 
a  solid  material  is  totally  unrelated  to 
what  is  released — in  the  situation  of  the 
formaldehyde-contaminated  products 
(which  are  the  only  examples  provided 
in  the  record  to  substantiate  a  "need” 
for  a  de  minimis  exemption  in  the 
definition),  the  gas  is  100%  of  the  release 
even  though  the  relative  weight  or 
volume  would  be  far  less  than  the 
percentages  indicated.  In  fact,  OSHA 
does  not  consider  the  exposures 
resulting  from  some  of  the  products  of 
concern  to  the  formaldehyde  industry, 
and  which  would  be  exempted  if  their 
recommendations  are  adopted,  to  be  de 
minimis  in  the  sense  that  they  are 
exposures  that  result  in  no  hazard  to 
employees  and  are  thus  insignificant. 
Hazard  determinations  are  to  be 
performed  under  the  rule  on  those 
chemicals  to  which  employees  are 
actually  or  potentially  exposed.  In  the 
case  of  solid  items,  this  means  that  the 
hazard  determination  must  be  done  only 


on  the  release,  not  on  those  materials 
still  bound  in  the  article.  The  hazard 
determination  provisions,  including  the 
percentage  cut-off,  would  apply  to  the 
released  material  while  the  bound 
materials  in  the  solid  remain  totally 
exempted.  Chromium,  for  example,  is  a 
hazardous  chemical,  but  the  fact  that  it 
is  present  in  concentrations  of  greater 
than  1%  of  the  weight  of  a  solid  metal 
item,  such  as  a  bolt,  which  does  not 
change  in  form  or  release  chromium  into 
the  workplace  air  is  irrelevant  to  the 
employees’  protection,  and  therefore 
need  not  be  considerd  in  an  evaluation 
of  the  hazards. 

Determination  of  the  point  at  which  a 
gas  in  a  solid  becomes  hazardous  under 
the  rule  is  unlike  liquid  or  gas  mixtures 
where  OSHA  has  used  a  percentage  cut¬ 
off  (paragraph  (d)(5)).  Commenters  have 
used  the  existence  of  this  cut-off  for 
liquid  or  gas  mixtures  to  support  the 
claim  that  a  similar  approach  should  be 
used  for  articles.  Although  the 
percentages  are  not  ideal,  it  is  a 
reasonable  conclusion  that  in  a  liquid 
mixture  the  amount  of  material  released 
in  generally  related  to  the  amount  of 
that  material  in  the  mixture.  Differences 
in  vapor  pressures  will  have  some  effect 
on  that,  but  the  general  rule  does  apply. 
Furthermore,  OSHA  has  adopted  a 
provision  that  will  protect  employees  in 
the  situations  where  the  percentage  cut¬ 
off  will  not  be  protective  enough,  and 
stated  that  if  the  employer  has 
information  to  indicate  that  the  material 
will  present  a  health  hazard  to 
employees  when  present  in  smaller 
concentrations,  or  could  exceed  an 
established  exposure  limit,  it  is  still 
covered  regardless  of  the  fact  that  the 
amount  of  material  present  in  the 
mixture  is  small.  It  should  also  be  noted 
that  where  there  is  a  hazardous 
chemical  present  in  a  liquid  mixture 
which  presents  no  potential  for 
exposure,  i.e.,  it  is  chemically  bound  in 
such  a  way  that  it  will  not  be  released, 
the  presence  of  that  chemical  does  not 
have  to  be  indicated  and  it  is  not 
considered  in  the  hazard  determination 
process.  For  example,  if  silica  is  present 
in  a  liquid  mixture  which  remains  a 
liquid,  and  the  silica  cannot  become 
airborne  under  normal  conditions  of  use 
or  in  a  foreseeable  emergency,  the 
percentage  of  it  in  the  mixture  is 
irrelevant  and  it  is  not  considered  in  the 
hazard  evaluation.  In  other  words,  there 
is  not  potential  for  exposure,  therefore  it 
is  not  subject  to  the  rule. 

Similarly,  a  solid  item  may  contain 
large  concentrations  of  a  hazardous 
chemical,  but  the  chemicals  are  bound 
in  such  a  manner  that  employees  will 
not  be  exposed  to  them  when  they  are 
being  used  [e.g.,  lead  nuts  and  bolts). 


The  percentage  of  these  materials  in  the 
solid  is  irrelevant  to  employee  exposure 
and  thus  not  to  be  considered  in  the 
hazard  determination  process,  just  as 
the  silica  in  the  liquid  mixture  described 
above  is  not  to  be  considered.  Other 
manufactured  items  may  contain  only 
small  amounts  of  hazardous  chemicals 
by  weight  in  the  product  as  a  whole,  yet 
clearly  pose  potential  hazards  to 
employees  because  these  chemicals  are 
released  into  the  workplace  under 
normal  conditions  of  use  [e.g.,  the 
formaldehyde-treated  fabric  described 
previously)  and  employees  are  exposed. 

Furthermore,  requiring  information 
disclosure  solely  in  situations  where  the 
released  chemical  might  exceed  an 
OSHA  PEL  or  ACGIH  TLV  is  not 
consistent  with  the  purpose  of  the  rule. 
“The  purpose  of  hazard  communication 
is  to  ensure  the  disclosure  of 
information  about  the  possible  hazards 
of  chemicals  in  the  workplace  before  the 
worker  is  exposed  to  them,  and  thus  is 
at  risk  of  experiencing  adverse  health 
effects."  49  FR  53296.  Providing  chemical 
hazard  information  only  if  established 
air  contaminant  limits  might  be 
exceeded  would  clearly  conflict  with 
this  purpose.  Also,  exposure  limits  have 
been  established  for  only  a  limited 
number  of  hazardous  chemicals  and 
would  not  address  the  vast  majority  of 
hazardous  chemicals  encountered  in  the 
workplace.  Moreover,  since  the  HCS 
defines  employee  exposure  as  including 
ingestion,  skin  contact  and  absorption, 
in  addition  to  inhalation,  the  air 
contaminant  limits  might  be  unrelated  to 
the  total  exposure  experienced  by 
workers  to  the  chemical  released  from 
the  product.  If  a  hazardous  chemical  is 
released  from  an  item,  employees  should 
be  informed. 

However,  the  Agency  does  recognize 
the  practical  considerations  in  applying 
the  definition  is  some  situations  [e.g., 
whether  molecular  level  releases  are 
covered).  In  the  preamble  to  the  revised 
final  rule,  the  Agency  explicitly 
reiterated  its  position  on  this  issue  (52 
FR  31865): 

Releases  of  very  small  quantities  of 
chemicals  are  not  considered  to  be  covered 
by  the  rule.  So  if  a  few  molecules  or  a  trace 
amount  are  released,  the  item  is  still  an 
article  and  therefore  exempted  *  *  *. 

In  practice,  application  of  the  definition 
in  these  situations  has  not  been  a 
problem.  OSHA  believes  that  potential 
coverage  of  these  very  small  releases 
have  been  raised  as  a  theoretical 
problem,  rather  than  an  actual  problem 
of  application.  Examples  of  items  which 
may  release  very  small  quantities  of 
materials,  but  which  the  Agency 
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considers  to  be  exempted,  have  been 
provided  in  both  the  compliance 
directive  for  the  rule  (Ex.  4-24),  and  the 
revised  final  rule  discussion  on  articles 
(52  FR  31865).  These  would  include  such 
items  as  pens  or  pencils;  emissions  from 
tires  when  in  use;  vinyl  upholstery; 
emissions  from  newly  varnished 
furniture;  and  adhesive  tapes.  It  should 
be  noted  that  these  very  small  releases 
are  far  below  the  types  of  releases  that 
would  be  exempted  if  the  percentage 
cut-off  de  minimis  approach  is  taken. 
Although  these  nearly  imperceptible 
releases  are  cited  as  reasons  for  having 
a  de  minimis  cut-off,  these  types  of 
releases  have  always  clearly  not  been 
covered  by  the  rule.  The  proponents  of 
the  specific  cut-off  for  de  minimis 
releases  are,  in  fact  attempting  to 
exempt  other  products  which  are  clearly 
covered  by  the  rule,  and  are  intended  to 
be  covered  due  to  the  type  of  exposure 
and  hazard  involved. 

Comments  repeating  the  arguments 
regarding  the  de  minimis  issue  were 
again  submitted  by  the  formaldehyde- 
related  industries  in  the  comments 
submitted  in  response  to  the  final  rule 
(see  Exs.  5-1, 5-99,  and  5-101),  as  well 
as  in  comments  submitted  to  OMB  (Ex. 

6).  No  new  arguments  were  presented. 
Several  other  commenters  supported  use 
of  the  EPA  TSCA  definition  (Exs.  5-72, 
5-84,  5-93,  and  5-94)  or  the  need  for  a  de 
minimis  exemption  (Exs.  5-83,  5-89,  5- 
86,  and  5-107),  but  had  no  substantive 
discussions  regarding  the  current 
definition  or  difficulty  in  applying  it 
Furthermore,  these  comments  were  from 
representatives  of  the  non¬ 
manufacturing  sector  which  are  not  in 
industries  involved  in  hazard  evaluation 
and  thus  do  not  have  to  apply  the 
definition.  The  only  possible  impact  on 
them  is  that  they  will  potentially  receive 
information  about  more  products  which 
they  use  than  they  will  if  the  definition 
is  changed. 

OSHA  concludes  that,  first  of  all,  the 
definition  of  “article”  and  application  of 
the  exemption  is  an  issue  in  the 
manufacturing  sector  where  such  items 
are  produced,  not  in  non-manufacturing. 
The  decisions  regarding  the  application 
of  the  rule  to  such  items  has  already  had 
to  be  made  by  the  manufacturing  sector, 
and  information  on  non-exempted 
materials  is  already  being  provided  to 
other  manufacturers,  and  non-  , 
manufacturers  in  those  States  which 
have  already  extended  the  rule.  For  non¬ 
manufacturers.  the  difference  in  the 
definition  only  affects  them  in  terms  of 
what  information  they  receive  about  the 
items  they  use  in  their  workplaces. 
Secondly,  die  rulemaking  record  does 
not  indicate  there  is  a  pervasive 


problem  with  the  definition  as  written, 
and  in  fact,  as  discussed  previously,  a 
number  of  commenters  specifically 
supported  the  definition.  (If 
manufacturers  in  general  have  a 
significant  problem  with  the  article 
definition,  it  would  have  been  expected 
to  be  a  major  issue  at  the  April  2, 1987 
OMB  public  meeting  on  the  information 
collection  requirements  of  the  rule 
affecting  manufacturing  (Ex.  4-3). 
However,  the  "need"  for  a  de  minimis 
exception  in  the  article  definition  was 
only  raised  during  that  meeting  by  The 
Formaldehyde  Institute.)  Those 
commenters  who  didn't  support  the 
definition  were  generally  objecting  to 
their  products  being  covered,  not  to  the 
definition  per  se.  In  fact,  it  is  interesting 
to  note  that  although  the  formaldehyde- 
related  industries  repeatedly  urged  that 
OSHA  adopt  a  de  minimis  exemption 
for  its  products,  when  the  Agency  took 
such  action  representatives  of  the 
industries  filed  a  petition  for  an 
administrative  stay  of  the  hazard 
communication  provisions  of  the 
formaldehyde  rule  (Ex.  4-68): 

Petitioners  seek  to  stay  a  single 
requirement  of  the  formaldehyde  standard:  a 
cancer  label  is  apparently  required  for 
formaldehyde  gas,  mixtures,  and  solutions 
composed  of  greater  than  0.1%  formaldehyde, 
and  materials  “capable  of  releasing  into  the 
air  under  any  normal  conditions  of  use  at 
concentrations  reaching  or  exceeding  0.1 
ppm."  This  requirement  is,  on  the  one  hand, 
unnecessary  for  worker  protection  and,  on 
the  other  hand,  devastating  to  the  business  of 
various  industries  which  manufacture  and 
sell  products  emitting  minimal  amounts  of 
formaldehyde. 

Thus  the  request  for  a  de  minimis 
exception  was  apparently  not  merely  to 
clarify  the  requirements — the  ultimate 
aim  was  to  exempt  specific  types  of 
products  from  coverage  that  would 
otherwise  be  covered  under  the  current 
rule,  as  well  as  the  formaldehyde 
standard,  even  though  they  pose  a 
potential  hazard  to  workers. 

OSHA  further  concludes  that  there  is 
no  appropriate,  protective,  generic  de 
minimis  exemption  that  has  been 
suggested  for  the  HCS.  The  only 
commenters  that  repeatedly  suggested  a 
de  minimis  approach  were  those 
involved  in  formaldehyde  industries. 

The  final  formaldehyde  standard 
includes  a  de  minimis  exemption  for 
such  products,  and  thus  the  Agency  has 
addressed  the  specific  concerns  in  a 
substance-specific  standard  based  on 
the  rulemaking  record  developed  for 
formaldehyde.  OSHA  believes  that  it  is 
more  appropriate  to  deal  with  the  issues 
involving  formaldehyde  exposures  in  the 
substance-specific  standard. 


On  February  2, 1988,  OMB 
disapproved  the  information  collection 
requirements  of  the  formaldehyde 
standard  for  any  labeling  and  MSDS 
requirements  that  “go  beyond  those 
already  approved  in  the  Hazard 
Communication  Standard  (HCS)."  Ex.  4- 
101.  In  OSHA's  view,  there  are  no 
labeling  or  MSDS  requirements  in  the 
formaldehyde  standard  that  go  beyond 
those  in  the  HCS. 

Chemical  manufacturers,  importers, 
and  distributors  have  been  required  to 
provide  labels  and  material  safety  data 
sheets  for  formaldehyde  and 
formaldehyde-containing  products  since 
the  HCS  became  effective  on  November 
25, 1985.  To  be  considered  in  compliance 
with  the  HCS,  an  adequately  prepared 
label  and  MSDS  would  have  had  to 
include  all  of  the  information  currently 
specified  in  the  formaldehyde  standard 
under  its  specific  hazard  communication 
requirements. 

The  formaldehyde  standard  is  less 
stringent  than  the  HCS  insofar  as  there 
is  a  specific  cut-off  of  0.1  ppm  to 
determine  whether  or  not  an  item  would 
be  considered  an  article  under  that  rule. 
Fewer  formaldehyde-containing 
products  would  be  subject  to  the  hazard 
communication  requirements  under  the 
formaldehyde  standard  than  would  be 
subject  to  the  HCS  itself.  Thus  the 
establishment  of  the  specific  cut-off  was 
de-regulatory.  OSHA  will  be 
resubmitting  the  labeling  and  MSDS 
requirements  of  the  formaldehyde 
standard  to  OMB  for  further  review  in 
the  near  future.  Until  further  notice, 
OSHA  will  be  enforcing  the  HCS 
labeling  and  MSDS  requirements  for 
formaldehyde  and  formaldehyde- 
containing  products.  Chemical 
manufacturers,  importers,  and 
distributors  may  use  the  applicable 
provisions  in  the  formaldehyde  standard 
as  additional  guidance  for  determining 
what  constitutes  an  appropriate  hazard 
warning.  Furthermore,  OSHA’s 
enforcement  policy  will  use  the  0.1  ppm 
cut-off  for  determining  when  a  health 
hazard  is  present,  rather  than  the  lower 
threshold  [i.e.,  very  small  quantities) 
used  under  the  HCS. 

The  Agency  has  decided  to  propose 
modifications  to  the  article  definition  in 
several  respects  to  accommodate 
legitimate  concerns  about  the  rule's 
application.  First,  consistent  with  EPA’s 
approach,  fluids  and  particles  have  been 
specifically  excluded  from  being 
considered  articles.  This  is  not  a  change 
in  interpretation,  but  has  merely  been 
added  to  clarify  coverage.  Secondly,  the 
definition  specifically  exempts  releases 
of  very  small  quantities  [e.g.,  minute  or 
trace  amounts)  of  hazardous  chemicals 


Federal  Register  /  Vol.  53,  No.  152  /  Monday,  August  8,  1988  /  Proposed  Rules 


21 


as  long  as  they  do  not  pose  a  health  risk 
to  employees.  A  reference  to  the  hazard 
determination  provisions  of  paragraph 
(d)  has  also  been  added  to  help  clarify 
that  a  hazard  determination,  including 
the  mixture  percentage  cut-offs,  is  to  be 
done  on  the  released  material,  not  on 
those  materials  still  bound  in  solid  form. 

Therefore,  if  there  is  evidence  that 
under  normal  conditions  of  use  a  single 
chemical,  determined  to  be  hazardous 
under  paragraph  (d).  is  released  from  a 
manufactured  item,  the  HCS  provisions 
would  apply  for  that  released  chemical 
unless  the  release  was  of  minute  or 
trace  quantities  and  did  not  pose  a 
health  risk  to  employees.  If  a  mixture  of 
chemicals  is  released  in  minute  or  trace 
quantities,  it  would  not  be  covered 
unless  it  posed  a  health  risk  to 
employees.  If  it  is  released  in  more  than 
such  quantities,  then  the  mixture  rule  in 
paragraph  (d)(5)  would  apply. 

Thus,  if  a  hazardous  chemical 
component  of  the  released  chemical 
mixture  comprises  less  than  1%  (or  if  a 
carcinogen,  less  than  0.1%),  and  there  is 
no  evidence  that  this  hazardous 
chemical  component  could  exceed  an 
established  OSHA  permissible  exposure 
limit  or  American  Conference  of 
Governmental  Industrial  Hygienists’ 
Threshold  Limit  Value,  or  could  present 
a  physical  hazard  or  health  risk  to 
employees  in  the  concentrations 
released,  the  employer  need  not  comply 
with  the  HCS  information  transmittal 
requirements  for  this  truly  minute 
release  of  hazardous  chemical.  The  rule 
requires  compliance  with  the  HCS  when 
workers  are  exposed  to  hazardous 
chemicals  known  to  be  released  from 
manufactured  items  under  normal 
conditions  of  use,  but  clarifies  by 
reference  to  paragraph  (d)  that  the 
percentage  cut-offs  in  the  current  rule's 
mixture  provisions  exempt  employers 
from  the  HCS  where  there  are  very 
small  quantities  of  hazardous  chemicals 
released  from  tjiese  items  and  which  do 
not  pose  a  health  risk  to  employees. 

Other  alternatives  have  been 
considered  by  OSHA  but  rejected  for 
various  reasons.  For  example, 
establishing  a  percentage  of  the 
permissible  exposure  limit  (PEL)  as  a 
cut-off  has  been  discussed.  The 
problems  foreseen  for  this  approach 
include,  foremost,  the  lack  of  PELs  for 
many  substances,  and  additionally,  the 
difficulty  in  accurately  predicting 
specific  exposures  downstream  (i.e.,  a 
percentage  of  the  PEL  being  exceeded), 
and  the  difficulty  in  standardizing 
methods  of  measuring  such  releases  (an 
issue  that  has  also  been  raised  in  the 
petition  for  administrative  stay  of  the 
formaldehyde  rule.  Ex.  4-68).  Although 


OSHA  has  set  specific  coverage  cut-offs 
in  a  number  of  particular  standards 
requiring  chemical  manufacturers  to 
estimate  downstream  exposures,  these 
cut-offs  were  based  on  administrative 
records  developed  specifically  for  these 
regulated  chemicals.  OSHA  believes  it  is 
inappropriate  to  set  a  single  exposure 
cut-off  for  the  hundreds  of  thousands  of 
chemical  products  covered  by  the  HCS. 

Determining  coverage  by  the  level  of 
detectability  for  each  released  material 
has  also  been  suggested.  Since  the  limits 
of  detectability  vary  by  chemical,  this 
does  not  appear  to  be  a  viable  approach. 
Furthermore,  sometimes  the  method  of 
detection  for  a  chemical  is  so  refined 
that  this  would  result  in  more  items 
being  considered  to  be  covered  under 
the  rule  than  under  the  current 
approach.  OSHA  invites  comment  on 
these  suggestions  and  the  proposed 
modifications  to  the  definition  and 
exemption,  as  well  as  soliciting  other 
approaches  for  dealing  with  or  clarifying 
the  issue. 

OMB  Determination  on  Articles. 
According  to  the  letter  prepared  by 
OMB  regarding  the  information 
collection  requirements  of  the  rule  (Ex. 
4-67),  the  record  examined  by  OMB  in 
making  its  determination  “supports  the 
need  for  an  article  exemption”  but  “does 
not  support  the  existing  definition  of 
‘article,’  particularly  with  regard  to  the 
lack  of  a  de  minimis  exemption  and  the 
agency's  interpretation  of  ‘normal 
conditions  of  use’.”  OMB  further 
concludes  that  “the  evidence  is 
convincing  that  the  current  definition  of 
‘article’  would  indeed  result  in  the 
inclusion  of  many  items  that  present 
trivial  risks,  and  that  OSHA’s  preamble 
discussion  of  the  issue  is  insufficient  to 
exclude  those  items."  An  approach  that 
OMB  would  consider  to  be  more 
consistent  with  the  Paperwork 
Reduction  Act  “would  exclude  de 
minimis  exposures  expressly,  and  define 
such  exposures  in  the  same  terms  used 
in  the  exclusion  for  trace  components  of 
mixtures.” 

OMB  also  believes  that  "the  record 
suggests  that  the  detailed  substance- 
specific  information  provided  on  the 
MSDS  can  be  useful  in  a  controlled 
work  environment,  such  as  a 
manufacturing  facility,  in  which  the 
employer  knows  what  hazards  are 
present  and  where.  Detailed  substance- 
specific  information  does  not,  however, 
seem  to  offer  much  practical  benefit  in 
uncontrolled  environments,  such  as  that 
faced  on  a  construction  site  or  by  a 
repairman,  where  the  employer  knows 
generally  but  not  specifically  what 
hazards  the  employee  will  face,  or 
when,  or  where.  In  uncontrolled 


situations,  generic  hazard  training  seems 
much  more  relevant  to  protecting 
workers  from  the  array  of  hazards  they 
may  face  and  the  materials  handling 
decisions  that  they  must  make 
throughout  the  workday." 

OMB  uses  this  argument  to  object  to 
OSHA’s  determination  that  the 
exemption  for  an  article  is  based  upon 
its  ultimate  use,  and  it  is  not  exempted  if 
it  releases  material  while  workers  are 
using  it  in  the  course  of  their 
employment  in  operations  such  as 
installation.  “Outside  the  manufacturing 
sector,  there  is  likely  to  be  little 
practical  utility  to  a  requirement  that 
MSDSs  and  labels  accompany  solid 
objects  that  would  be  ‘articles’  under 
normal  conditions  of  use.” 

OMB  therefore  required  OSHA  “to 
consider,  at  least,  alternatives  to  the 
definition  of  ‘article,’  including  a  de 
minimis  exemption  and  clarification  of 
the  concept  of  ‘normal  conditions  of 
use,”  and  shall  conform  the 
requirements  on  the  manufacturing 
sector  with  the  requirements  on  the  non¬ 
manufacturing  sector  in  light  of  this 
decision.” 

OSHA  has  reconsidered  the 
definition,  as  described  above,  and  is 
proposing  a  modification  consistent  with 
existing  interpretations  of  the  rule  and 
adequate  protection  of  workers. 
Comment  on  the  OMB  determination  is 
invited  as  well  as  comments  on  the 
discussion  above  and  the  proposed 
modifications. 

Food,  drugs,  cosmetics ,  and  alcoholic 
beverages.  In  the  revised  final  rule, 
OSHA  included  an  exemption  for  food, 
drugs,  cosmetics,  or  alcoholic  beverages 
in  a  retail  establishment  which  are 
packaged  for  sale  to  consumers 
(paragraph  (b)(6)(v)).  This  exemption 
recognized  that  even  where  these 
chemicals  are  hazardous  chemicals  (and 
many  are  not,  particularly  in  the  area  of 
food  items),  they  present  little  or  no 
hazard  to  employees  when  they  are  in 
final  packaged  form  for  sale  to 
consumers.  This  exemption  effectively 
limited  coverage  of  many  retail 
establishments  which  only  have 
hazardous  chemicals  in  this  form,  i.e., 
packaged  for  sale  to  consumers.  But  it 
did  not  exempt  these  products  when 
they  are  being  used  in  a  retail 
establishment  and  thus  exposing 
employees — such  as  beauty  products 
bemg  used  in  a  salon. 

OSHA  has  received  comments  and 
questions  about  the  application  of  this 
exemption  from  both  businesses 
distributing  to  retail  food  establishments 
(see.  Ex.  5-97)  and  the  retail 
establishments  themselves  (see.  Ex.  5- 
5).  As  stated  in  the  preamble  to  the 
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revised  final  rule,  if  a  product  is 
exempted  downstream,  a  distributor  has 
no  responsibility  for  providing  a  MSDS 
on  that  product  to  the  retail  distributor. 
‘‘In  addition,  since  these  products  are 
exempted,  employers  which  package 
them  for  retail  sale  would  not  have  to 
furnish  material  safety  data  sheets  to 
distributors  receiving  the  products.”  52 
FR  31862. 

OSHA  is  proposing  a  further 
modification  to  this  exemption  which 
both  clarifies  and  extends  it  to  other 
food  and  alcoholic  beverage  products  in 
retail  establishments  which  are  being 
prepared  for  consumption  by  consumers. 
Thus  food  which  is  used  for  cooking 
meals  to  be  sold  to  customers  would  be 
exempt,  as  would  alcoholic  beverages 
which  are  sold  by  the  glass  and  thus 
prepared  for  consumption  rather  than 
“packaged”  for  consumer  use.  Although 
OSHA  believes  that  most  such  products 
in  terms  of  food  items  would  not  be 
hazardous  under  the  rule  in  any  event,  it 
appears  that  some  manufacturers  are 
nevertheless  providing  material  safety 
data  sheets  for  such  items  as  aflatoxin 
in  peanut  butter  used  in  a  restaurant.  To 
ensure  such  interpretations  are  not 
made,  and  that  material  safety  data 
sheets  are  not  unnecessarily  being 
provided  for  such  items,  OSHA  is 
proposing  this  modification  to  the 
exemption  and  inviting  comment  on  the 
proposed  language. 

Consumer  products.  One  of  the 
principles  upon  which  the  HCS  is  built  is 
that  employees  are  entitled  to 
information  regarding  any  chemical 
which  is  hazardous  and  to  which  they 
are  potentially  exposed.  The  type  of  use 
this  product  is  intended  for  is 
irrelevant — the  risk  being  addressed  is 
exposure  to  a  chemical  without  knowing 
what  the  hazards  and  appropriate 
protective  measures  are.  That  being  the 
case,  the  1982  NPRM  contained  no 
exemptions  for  any  “types”  of 
chemicals.  The  exemptions  which  were 
in  the  original  final  rule  were  based 
upon  comments  submitted  to  the 
rulemaking  record  after  that  proposal. 
OSHA  limited  the  exemptions  to 
situations  where  other  regulatory 
programs  adequately  addressed  the 
problems  involved  ( e.g .,  labeling 
exemptions  for  those  products  labeled  in 
accordance  with  another  Federal 
agency’s  requirements),  or  where  the 
hazards  did  not  result  from  workplace 
exposure. 

In  the  area  of  consumer  products,  the 
original  final  rule  included  an  exemption 
for  additional  labels  on  such  products 
when  they  are  labeled  in  accordance 
with  the  requirements  of  the  Consumer 
Product  Safety  Commission  (CPSC). 


CPSC’8  requirements  for  labeling  of 
hazardous  substances  are  for  the 
purpose  of  protecting  consumers  when 
such  products  are  used  in  the  home,  the 
school,  and  recreational  facilities  (15 
U.S.C.  2052(a)(1)).  The  Federal 
Hazardous  Substances  Act,  15  U.S.C. 

1261  et  seq.,  and  regulations  issued 
under  that  Act  by  CPSC  are  not 
designed  to  protect  workers.  See 
American  Petroleum  Institute  v.  OSHA, 
581  F.2d  493,  510  (5th  Cir.  1978),  affd  on 
other  grounds  sub.  nom.  Industrial 
Union  Dep 't.  v.  American  Petroleum 
Institute,  448  U.S.  607  (1980). 

Consumer  products  generally  do  not 
include  the  type  of  specific  hazard 
information  OSHA  would  require  on  the 
labels  of  containers  of  hazardous 
chemicals  which  are  shipped.  Although 
some  consideration  is  given  to  chronic 
hazards,  the  basic  emphasis  is  on  acute 
effects.  In  addition,  the  labels  focus  on 
precautionary  statements  and  routes  of 
exposure  rather  than  informing  the  user 
of  the  specific  hazards.  For  example,  a 
label  for  lead  solder  purchased  in  a 
hardware  store  indicates  that  it  is  “fatal 
if  swallowed”  and  “causes  severe 
bums,”  but  gives  no  indication  of  the 
fact  that  lead  causes  not  only  acute  lead 
poisoning  but  also  has  severe  effects  on 
a  number  of  body  systems,  including 
damage  to  blood-forming,  nervous,  and 
reproductive  systems  (see,  OSHA’s  lead 
standard,  29  CFR  1910.1025). 
Furthermore,  the  primary  route  of  entry 
for  occupational  exposure  to  lead  would 
normally  be  inhalation — the  consumer 
label  does  not  indicate  that  inhalation  of 
fumes  generated  when  soldering  are  of 
concern.  (Ex.  4-71).  Conversely,  a 
properly  prepared  MSDS  for  the  same 
material  will  indicate  the  full  range  of 
health  effects,  the  appropriate  protective 
measures,  the  fact  that  there  is  an 
OSHA  standard  for  the  material  with  a 
permissible  exposure  limit,  and  other 
useful  information  for  both  the  employer 
and  the  employee  being  exposed. 

OSHA  nevertheless  decided  to  permit 
the  CPSC  labels  to  suffice  so  as  not  to 
disrupt  the  extensive  labeling  conducted 
in  accordance  with  those  rules.  OSHA 
believed  that  this  could  be  justified  on 
the  basis  that  some  information  is 
provided  on  the  labels  that  would  be 
useful  to  workers,  and  that  the 
requirement  for  MSDSs  would  provide 
what  information  is  necessary  to 
supplement  the  labels.  48  FR  53289.  This 
additional  information  is  critical  to 
ensuring  that  training  can  be  properly 
conducted,  and  that  adequate  protective 
measures  are  used  in  the  workplace. 

OSHA  is  not  preempted  from 
modifying  the  labeling  requirements  for 
those  products  covered  by  CPSC  that 


may  also  be  found  in  the  workplace.  15 
U.S.C.  2080.  Where  products  are  used  in 
both  industry  and  the  home  “there  may 
be  dual,  or  overlapping  jurisdiction 
between  the  Secretary  of  Labor  under 
OSHA  and  the  Commission  under  the 
Consumer  Product  Safety  Act.”  W. 
Kimble,  Federal  Consumer  Product 
Safety  Act,  337  (1975).  "Different 
standards  may  *  *  *  be  applied  to 
eliminate  or  reduce  a  hazard  to  the 
consumer  than  are  applied  to  eliminate 
or  reduce  the  same  hazard  as  it 
confronts  the  *  *  *  workman  *  *  *  Id. 

As  the  Fifth  Circuit  of  the  U.S.  Court  of 
Appeals  found  when  considering 
labeling  requirements  for  benzene, 
“(A]lthough  an  existing  requirement  for 
labeling  under  another  act  may  affect 
the  reasonable  necessity  for  an  OSHA 
requirement”  section  4(b)(1)  of  the 
OSHA  Act  does  not  prohibit  OSHA 
from  requiring  containers  of  hazardous 
chemicals  to  bear  the  warning  labels 
authorized  by  section  6(b)(7)  when  the 
CPSC  requires  labels  on  the  same 
products.  API  v.  OSHA,  581  F.2d  at  510. 
Therefore,  OSHA  is  free  to  impose 
requirements  determined  to  be 
necessary  to  protect  employees  from  the 
hazards  of  products  that  may  also  be 
considered  consumer  products  regulated 
under  the  requirements  of  the  CPSC. 

Upon  considering  what  information  is 
necessary  for  the  protection  of  workers 
exosed  to  those  so-called  consumer 
products  in  the  workplace,  OSHA 
decided  that  protection  of  workers 
would  be  served  by  allowing  the  CPSC 
labels  to  suffice,  but  requiring  MSDSs 
and  training  as  for  any  other  hazardous 
chemicals.  There  appears  to  be  some 
misconception  that  by  virtue  of  being 
permitted  to  be  marketed  to  consumers, 
consumer  products  are  inherently  safe 
and  don’t  require  any  additional 
information  be  given  to  workers  using 
them.  This  certainly  is  not  the  case. 

The  Consumer  Product  Safety 
Commission  (CPSC),  in  its  National 
Electronic  Injury  Surveillance  System 
(NEISS),  compiles  estimates  of  product- 
associated  injuries  based  on  a 
statistically  significant  sample  of 
incidents  reported  to  institutions  with 
emergency  treatment  department. 
Information  regarding  work-related 
injuries  treated  in  emergency  rooms  has 
subsequently  been  provided  by  CPSC  to 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  See  Ex.  4- 
77. 

These  work-related  data  are  total 
numbers  of  chemical  injuries,  and  are 
not  collected  in  such  a  way  that  the 
consumer  product  injuries  in  the 
workplace  can  be  separated  from  other 
chemical  product  injuries.  The  CPSC 
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version  of  the  data  is  reported  by  type  of 
product,  while  the  NIOSH  work-related 
data  is  grouped  by  source  of  injury. 
Nevertheless,  much  information 
regarding  reported  injuries  can  be 
derived  from  the  data  as  presented,  and 
give  some  indication  of  the  numbers  of 
serious  injuries  related  to  the  use  of 
chemicals.  Since  these  data  only  deal 
with  injuries  which  require  emergency 
room  treatment,  it  can  be  assumed  that 
they  are  a  small  subset  of  the  total 
number  of  injuries  which  occur. 

According  to  the  CPSC,  the  national 
estimate  for  emergency  room  treatments 
of  injuries  related  to  paints,  varnishes, 
and  shellacs  is  10,712,  and  75%  of  these 
injuries  occur  in  adults  from  ages  15 
through  64.  an  age  range  which  would 
encompass  adults  who  work.  At  least 
5%  of  these  injuries  result  in 
hospitalization.  National  estimates  for 
other  types  of  chemical  products  which 
would  also  be  found  in  the  workplace 
include:  7530  injuries  related  to 
adhesives  (51%  of  them  in  the  adult 
working  age  categories);  3186  injuries 
related  to  lubricants  (71%  in  the  adult 
working  age  categories);  2977  related  to 
drain  cleaners  (63%  working  age  adults); 
1882  related  to  automotive  chemicals 
(69%  working  age  adults);  and  5584 
related  to  laundry  soaps  or  detergents 
(52%  working  age  adults).  There  are 
many  other  products  for  which  injuries 
are  reported  and  which  would  be 
expected  to  be  found  in  the  workplace. 
These  numbers  indicate  that  adults  of 
working  age  are  being  injured  through 
the  use  of  consumer  products,  whether 
in  the  home  or  in  the  workplace.  In 
workplaces  where  these  products  are 
being  used  more  frequently  or  for  longer 
periods  of  time,  the  risk  of  injury 
increases.  Appropriate  communication 
of  hazards  and  protective  measures 
decreases  that  risk  of  injury. 

The  NIOSH  data  indicate  that  a  total 
of  136,212  work-related  chemical  injuries 
were  estimated  to  have  been  treated  in 
emergency  rooms  in  1986.  The  sources  of 
injuries  included  in  this  total  were 
chemicals  and  chemical  compounds 
(solids,  liquids,  gases):  102,428;  coal  and 
petroleum  products:  23,532;  and  soaps, 
detergents,  cleaning  compounds  not 
classified  elsewhere:  10,252.  There  were 
other  categories  of  sources  of  injuries 
that  had  chemical  product  exposures  in 
them,  but  these  three  were  expected  to 
be  the  ones  of  cost  significance.  As 
mentioned  above,  it  is  not  possible  to 
determine  which  of  these  work-related 
injuries  result  solely  from  consumer 
products.  However,  in  categories  such 
as  soaps,  detergents,  and  cleaning 
compounds,  it  can  reasonably  be 


assumed  that  a  number  of  them  were 
consumer  products. 

Many  products  used  industrially  are 
also  sold  and  used  as  consumer 
products.  Thus,  exempting  such  products 
is  in  essence  exempting  them  because  of 
the  method  of  distribution  for  them,  i.e.. 
that  they  are  generally  sold  in  retail 
establishments,  rather  than  through 
wholesale  distribution  systems.  This  is 
not  an  appropriate  rationale  for  such  an 
exemption  since  it  does  not  consider 
either  exposure  or  hazardous  nature.  Of 
particular  concern  is  that  the  CPSC  label 
is  designed  to  protect  consumers  under 
normal  conditions  of  consumer  use,  or 
reasonably  foreseen  misuse,  and  is 
frequently  directed  towards  protection 
of  children  unintentionally  exposed  in 
the  home,  rather  than  being  directed 
towards  protection  of  workers  exposed 
repeatedly,  and  to  potentially  larger 
concentrations  of  the  material.  In  fact,  a 
number  of  consumer  product  labels 
recognize  this  difference  in  exposure 
and  note  on  the  label  either  that  the 
product  is  not  intended  to  be  used  in  the 
workplace  (Ex.  4-64),  or  that  a  material 
safety  data  sheet  should  be  acquired  if  it 
is  used  in  the  workplace  (Ex.  4-71). 

It  is  also  important  to  note  that  the 
record  overwhelmingly  supports  the 
need  for  a  comprehensive  hazard 
communication  program,  comprised  of 
labels,  material  safety  data  sheets,  and 
training.  In  1981,  OSHA  published  and 
later  withdrew  a  NPRM  which  was  a 
labeling  standard — it  had  no  provisions 
for  development  of  material  safety  data 
sheets  or  for  training  One  of  the 
primary  reasons  for  the  withdrawal  was 
the  lack  of  support  for  a  rule  which 
relied  only  on  label  information.  In  fact, 
only  one  commenter  on  the  1982  NPRM 
believed  that  the  MSDS  should  not  be 
the  primary  source  of  information  on  the 
chemical  (H-022  Ex.  19-49),  whereas 
numerous  respondents  endorsed  the 
MSDS  provisions  and  role  in  hazard 
communication  as  being  important  and 
necessary  (se,  e.g.,  H-022  Exs.  19-11, 19- 
62, 19-75, 19-91, 19-119, 19-156, 19-177, 
and  19-207).  For  example,  the  Chemical 
Manufacturers  Association  (Ex.  19-91) 
stated  that:  “(T]he  proposed  standard 
appropriately  makes  the  MSDS,  rather 
than  the  actual  container  in  the 
workplace,  the  source  from  which 
employees  and  their  representatives 
may  obtain  detailed  information 
regarding  potentially  hazardous 
substances  used  in  the  workplace.” 
Similarly,  the  American  Petroleum 
Institute  (Ex.  19-111)  stated  that  “labels 
may  not  always  be  the  most  effective 
means  for  communicating  the  potential 
hazards  of  a  work  area  *  *  *’’  and  that 
“MSDSs  constitute  a  vital  means  of 


communicating  safety  and  health 
hazards  presented  by  particular 
chemicals  and  mixtures  to  employer/ 
users  *  *  And  American  Cyanamid 
Company  also  agreed  that  “the  use  of 
the  MSDS  as  the  primary  source  of  data 
for  properties  of  commercial  chemicals 
is  a  worthy  part  of  the  proposed 
regulation  *  *  (Ex.  19-119.) 

OSHA  thus  did  not  exempt  consumer 
products  from  any  provisions  of  the 
original  final  rule  other  than  labeling. 

This  was  an  explicit  recognition  by  the 
Agency  of  the  greater  potential  for 
exposure  in  the  workplace,  and  the  lack 
of  complete  information  on  consumer 
product  labels  to  address  such 
situations  (48  FR  53289): 

OSHA  recognizes,  however,  that  there  may 
be  situations  where  worker  exposure  is 
significantly  greater  than  that  of  consumers, 
and  that  under  these  circumstances 
substances  which  are  safe  for  contemplated 
consumer  use  may  pose  unique  hazards  in 
the  workplace.  For  this  reason,  the  standard's 
exclusion  is  limited  to  labeling  It  does  not 
exempt  employers  from  the  material  safety 
data  sheet  and  training  requirements  of  the 
standard  with  respect  to  any  of  these 
substances,  provided  of  course  that  the 
substance  otherwise  meets  the  standard’s 
definition  of  hazardous  chemical.  Moreover, 
it  should  be  stressed  that  these  labeling 
exclusions  are  for  the  enumerated  substances 
only.  To  the  extent  that  any  employer  uses 
other  chemicals,  such  as  in  the  manufacture 
or  processing  of  these  substances,  they  are 
fully  subject  to  the  requirements  of  this 
standard. 

During  the  implementation  of  the 
original  final  rule,  OSHA  determined 
that  its  enforcement  policy  regarding 
consumer  products  would  focus  on  the 
type  and  extent  of  usage  (see,  OSHA’s 
instructions  to  compliance  officers  for 
enforcement  of  the  HCS,  Ex.  4-24): 

A  common  sense  approach  must  be 
employed  whenever  a  product  is  used  in  a 
manner  similar  to  which  it  could  be  used  by  a 
consumer,  thus  resulting  in  levels  of  exposure 
comparable  to  consumer  exposure.  The 
frequency  and  duration  of  use  should  be 
considered.  For  example,  it  may  not  be 
necessary  to  have  a  data  sheet  for  a  can  of 
cleanser  used  to  clean  the  sink  in  an 
employee  restroom.  However,  if  such 
cleanser  is  used  in  large  quantities  to  clean 
process  equipment,  it  should  be  addressed  in 
the  Hazard  Communication  Program. 

This  appeared  to  OSHA  to  be  a 
reasonable  accommodation  for 
employers  who  really  do  use  consumer 
products  in  the  manner  intended,  and 
with  the  same  frequency  and  duration  of 
exposure  as  would  be  experienced  as 
consumers.  OSHA  has  had  no  problems 
in  implementing  this  enforcement  policy, 
and  it  has  been  our  experience  that 
covered  employers  understand  it  and 
are  able  to  comply.  Therefore,  although 
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it  is  a  policy  which  decreases  the 
amount  of  information  available  to  some 
employees  covered  under  the  rule, 

OSHA  felt  it  could  be  justified  based  on 
the  fact  that  under  the  same 
circumstances  in  the- home  the  same 
type  of  information  would  be  available 
to  that  individual  for  protection.  Many 
employers  have  told  OSHA  that 
consumer  products  are  included  in  their 
hazard  communication  programs 
regardless  of  the  enforcement  policy  of 
the  Agency  because  they  believe  that  all 
hazardous  chemicals  should  be  included 
in  an  appropriate  hazardous  materials 
management  program. 

OSHA  recognized  that  many  more 
non-manufacturers  would  use  consumer 
products  than  would  be  found  in 
manufacturing  facilities,  and  that  the 
method  of  obtaining  them  might  more 
likely  be  from  retail  distributors  than 
wholesale.  Thus  the  ANPR  included 
questions  regarding  the  use  of  such 
products,  and  the  means  of  obtaining 
them.  Relatively  few  responses  were 
received.  However,  the  responses  did 
confirm  that  in  many  cases  the  use  of 
consumer  products  results  in  significant 
exposures  that  warrant  more 
information  being  available  than  that 
which  appears  on  a  consumer  product 
label.  For  example,  Daniel  Construction 
Company  responded  to  the  questions  as 
follows  (Ex.  2-59): 

The  most  common  “consumer  products" 
used  in  the  construction  industry  are  wood 
and  wood  products,  caulking,  and  aerosol 
cans  of  spray  paints,  cleaners,  lubricants,  and 
solvents.  These  products  are  not  typically 
used  differently  than  consumers  do.  That 
does  not  mean  that  employees  cannot  be 
overexposed  to  the  ingredients.  For  example, 
a  16-ounce  spray  can  of  paint  used  in  a 
lO'xlO'xlO'  room  can  produce  a  concentration 
of  solvent  that  is  more  than  ten  times  the 
acceptable  exposure  limit. 

Of  course  a  consumer  product  label 
would  not  normally  indicate  that  there 
is  a  permissible  exposure  limit  for  a 
solvent  present  in  the  paint  since  this 
information  is  unrelated  to  consumer 
use  and  exposure.  However,  a  MSDS  for 
the  product  would  be  required  to  include 
such  information  which  will  enable  the 
employer  to  ensure  that  employees  are 
properly  protected  in  a  situation  as  that 
described  by  Daniel  Construction 
Company.  In  fact,  the  CPSC  has 
recommended  the  use  of  MSDSs  for 
products  they  cover  in  school 
laboratories  (Ex.  4-56),  recognizing  that 
additional  information  is  desirable  in  '  ■ 
these  types  of  exposure  situations. 
“Material  safety  data  sheets  should  be 
obtained  on  each  chemical  delineating 
particular  hazards  or  handling 
procedures.’’  “Have  a  material  safety  : 


data  sheet  on  hand  before  using  a 
chemical.” 

Similarly,  the  American  Gas 
Association  (Ex.  2-83)  indicated  that  use 
of  consumer  products  could  result  in 
different  exposure  levels  than  those 
encountered  during  consumer  use: 

It  could  occur — not  because  of  different 
use,  but  because  the  use  by  employees  is  for 
prolonged  periods  of  time.  An  average 
consumer  may  use  a  cleanser  several  times  a 
week  to  clean  the  kitchen  or  bathroom  floor, 
whereas  a  gas  company  employee  may  use 
the  same  cleanser  every  day  to  clean  a  gas 
facility. 

The  Massachusetts  Institute  of 
Technology  (MIT)  (Ex.  2-120)  also 
indicated  that  their  employees  are 
exposed  to  consumer  products  in  greater 
amounts  than  consumers  would  be, 
including  paint  and  thinners  used  by  the 
painters,  printing  fluids  used  by  the 
graphic  arts  services,  cleaning  and 
polishing  chemicals  used  by  the 
custodians,  lawn  and  garden  chemicals 
used  by  the  grounds  maintenance  crew, 
and  lubricating  sprays  and  other 
maintenance  products  used  by 
mechanics/electricians.  MIT  obtains 
MSDSs  from  vendors  to  ensure 
employees  are  properly  protected  from 
these  materials.  Mountain  Bell  (Ex.  2- 
164)  also  confirms  that  consumer 
product  exposures  may  be  greater  in  its 
industry,  particularly  “*  *  *  where 
products  are  used  on  an  extensive  basis 
such  as  in  automotive  operations, 
janitorial  operations,  and  copying 
operations  *  * 

A  few  respondents  felt  that  the 
consumer  product  label  should  be 
enough  information  (Exs.  2-75,  2-79,  2- 
99,  2-107,  and  2-116).  Others,  however, 
noted  that  employees  are  not  getting 
enough  information  regarding  these 
products  and  that  MSDSs  should  be 
made  available.  For  example, 

Economics  Laboratory,  Inc.,  a 
manufacturer  of  consumer  products  for 
cleaning  and  sanitizing,  suggested  (Ex. 
2-67): 

In  the  use  of  cleaning  and  sanitizing 
products,  a  principal  point  of  worker 
exposure  is  during  the  transfer  of  concentrate 
from  the  original  container  to  prepare  a  use 
solution.  We  supply  products  labeled  as  per 
ANSI  and/or  FHSA,  but  we  have  seen 
instances  of  deficient  labeling  on  the 
products  of  some  other  manufacturers.  We 
now  send  to  all  customers  in  these  sectors  an 
MSDS  for  every  product  they  purchase.  Many 
of  our  customers  now  use  the  labels,  MSDS 
and  other  aids  to  train  employees,  but  a 1  ■ 

formal  requirement  would  increase  that 
number  throughout  the  industry. 

The  Adhesive  and  Sealant  Council,  a 
trade  association  which  represents 
manufacturers  of  materials  that  may  be 


marketed  as  consumer  products,  also 
addressed  this  issue  (Ex.  2-109): 

*  *  *  The  Council  is  concerned  that. in 
certain  cases  hazard  information  may  not 
reach  employees  of  manufacturers  and  non¬ 
manufacturers.  ASC  members  are  aware  of 
cases  in  which  consumer  products  are 
purchased  from  retailers  or  distributors  in 
consumer  quantities  but  are  used  in  the 
workplace.  Under  such  circumstances  the 
original  manufacturer  is  not  made  aware  of 
the  use  of  its  consumer  products  in  the 
workplace.  Thus,  some  workers  may  lack 
needed  hazard  information  unless  they  or 
their  employer  affirmatively  and  voluntarily 
make  an  effort  to  obtain  and  promulgate  the 
information. 

There  are,  of  course,  safety  requirements 
applicable  to  consumer  products  under  the 
Consumer  Product  Safety  Act,  and  other 
federal  laws,  but  these  do  not  contain  broad 
workplace  safety  requirements  beyond 
standards  and  labeling,  such  as  material 
safety  data  sheets.  The  present  OSHA  docket 
has  not  been  opened  as  to  this  issue. 

However,  ASC  believes  the  problem  could  be 
greater  with  regard  to  non-manufacturer 
distribution  than  with  direct  manufacturer 
distribution  *  *  * 

One  further  comment  submitted  by  an 
employee  representative  summed  up  the 
situation  by  stating  that  when  a  product 
is  used  by  a  professional  in  the 
workplace,  it  is  no  longer  a  “consumer” 
product  regardless  of  the  fact  that  a 
consumer  can  purchase  the  same 
product  (Ex.  2-199). 

OSHA  decided  to  incorporate  into  the 
revised  final  rule  its  existing 
enforcement  policy  which  is  tied  to  type 
and  extent  of  exposure  (52  FR  31878; 
paragraph  (b)(6)(vii)): 

Any  consumer  product  or  hazardous 
substance,  as  those  terms  are  defined  in  the 
Consumer  Product  Safety  Act  (15  U.S.C.  2051 
et  seq.)  respectively,  where  the  employer  can 
demonstrate  it  is  used  in  the  workplace  in  the 
same  manner  as  normal  consumer  use,  and 
which  use  results  in  a  duration  and  frequency 
of  exposure  which  is  not  greater  than 
exposures  experienced  by  consumers  *  *  *. 

OSHA  further  stated  that  this  exemption 
"strikes  a  balance  between  the  practical 
considerations  of  acquiring  and 
maintaining  material  safety  data  sheets 
on  CPSC  regulated  products  which 
employees  are  exposed  to  at  home  as 
well  as  at  work,  and  the  worker’s  need 
for  more  hazard  information  than  a 
CPSC  label  when  exposures  are  greater 
or  more  frequent  than  typical  public  use 
of  the  chemical  would  generate.”  52  FR 
31863.  OSHA  had  also  examined  the 
existing  State  rules  in  the  area  of  right- 
to-know,  and  found  that  jnany  had 
consumer  product  exemptions  .that  were 
related  to  the  type  and  extent  of  usage. 
(See,  e.g„  Illinois,  48  Ill.  Rev.  Stat.  sl401 
(consumer  goods  exempted  “provided 
that  employee  exposure  to  such 
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consumer  goods  is  not  significantly 
greater  than  consumer  exposure 
occurring  during  the  principal  consumer 
uses  of  the  consumer  goods”);  Maine.  26 
M.R.S:A.  81709-1725  as  amended 
(exempts  consumer  products  and 
foodstuffs  “to  which,  in  the  employer’s 
knowledge,  employee  exposure  is  not 
significantly  different  from  that  of  the 
general  public  during  foreseeable  use  of 
the  substance”);  Massachusetts.  Chapter 
111F  of  Massachusetts  General  Laws 
(exempts  consumer  goods  which  are  not 
carcinogens,  mutagens,  teratogens, 
neurotoxins,  or  “extraordinarily 
hazardous"  substances  and  which  are 
“used  in  the  workplace  in  such  a 
manner  that  employee  exposure  is 
equivalent  to  exposures  resulting  from 
consumer  usage").  Other  State  rules  are 
consistent  with  the  original  Federal  HCS 
and  have  no  exemptions  for  consumer 
products  (see,  e.g..  Arizona,  Kentucky. 
South  Carolina). 

There  were  some  comments  submitted 
on  the  coverage  of  consumer  products 
following  the  publication  of  the  revised 
final  rule.  A  number  of  them  felt  that 
they  could  not  define  what  exposures  in 
the  workplace  would  be  comparable  to 
consumer  exposure,  and  that  the  rule 
should  exempt  such  exposures  unless 
they  are  "significantly"  greater  than 
consumer  exposure  or  that  such 
products  should  be  completely 
exempted  (Exs.  5-53,  5-72,  5-88,  5-93,  5- 
94,  and  5-97).  As  we  have  stated  earlier, 
a  common  sense  approach  is  required  in 
making  these  determinations,  and  most 
employers  we  have  dealt  with  clearly 
know  whether  the  use  of  such  products 
is  unusual  or  frequent.  However,  we  are 
inviting  further  comment  on  the  issue  of 
adding  the  word  "significantly”  to  the 
consumer  product  exemption  to  modify 
“greater." 

Another  suggestion  submitted  (Exs.  5- 
84,  5-93)  was  to  use  the  same  consumer 
product  exemption  used  by  Congress  in 
the  community  right-to-know  provisions 
of  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 

Pub.  L.  99-499  (Ex.  4-16),  which  is  being 
implemented  by  the  Environmental 
Protection  Agency  (EPA).  The 
exemption  would  then  be  for  "any 
substance  to  the  extent  that  it  is  used  for 
personal,  family,  or  household  purposes, 
or  is  present  in  the  same  form  and 
concentration  as  a  product  packaged  for 
distribution  and  use  by  the  general 
public."  As  this  exemption  is  also  not 
related  to  the  extent  of  employee 
exposure — which  is  the  concern  of 
OSHA  in  the  HCS — it  is  not  appropriate 
for  this  rule. 

The  legislative  history  for  SARA  does 
not  discuss  the  household  or  consumer 


product  exemption.  OSHA's  rule 
preceded  the  SARA  legislation,  and  it 
can  be  argued  that  the  exemptions  in 
SARA  were  intended  by  Congress  to 
address  the  different  needs  of 
community  right-to-know  versus  worker 
right-to-know.  Community  right-to-know 
under  SARA  entails  informing  the 
general  public  and  emergency  response 
facilities  about  chemicals  in  their 
neighborhoods  that  could  cause 
hazardous  conditions  during  emergency 
situations.  The  HCS  involves  informing 
employees  about  the  chemicals  they  are 
potentially  exposed  to  on  a  day-to-day 
basis  as  a  result  of  their  work. 

Exemption  of  consumer  products  under 
SARA  was  not  a  determination  by 
Congress  that  such  coverage  is 
unnecessary  in  the  workplace. 

The  National  Paint  and  Coatings 
Association  (NPCA)  suggested  that  it  is 
too  costly  to  provide  MSDSs  to  paint 
contractors  and  retail  establishments 
and  that  they  therefore  should  not  be 
required  for  consumer  product  paints 
(Ex.  2-75).  Alternatively,  NPCA 
suggested  containers  of  one  gallon  or 
less  should  be  exempted.  As  has  already 
been  described.  OSHA  believes  that  the 
only  appropriate  criteria  for  determining 
whether  a  chemical  is  covered  is  the 
existence  of  a  hazard  and  the  potential 
for  exposure.  Both  of  these  criteria  are 
met  for  many  paint  products.  As  was 
described  above,  use  of  even  a  16  ounce 
spray  can  of  paint  can  result  in 
employee  exposures  of  ten  times  the 
permissible  exposure  limit,  so  the  size  of 
the  container  is  not  the  determining 
factor. 

The  NPCA  indicated  that  it  would  be 
difficult  to  comply  due  to  the  large 
numbers  of  products  involved  and  the 
multiplicity  of  distributors.  However, 
there  are  already  a  number  of  States 
which  require  MSDSs  for  such  products, 
and  it  is  our  understanding  that  many 
employers  in  construction  have  been 
able  to  obtain  MSDSs  for  consumer 
product  paints  from  their  vendors. 
Furthermore,  there  is  evidence  in  the 
record  that  paint  producers  customarily 
distribute  documents  referred  to  as 
“technical  data  sheets"  which  prescribe 
methods  of  application  and  other  use- 
related  information,  including,  in  some 
situations,  brief  indications  of  hazards 
(Ex.  4-60).  These  technical  data  sheets 
are  apparently  supplied  to  distributors 
to  provide  information  regarding  the 
products  that  does  not  appear  on  the 
product  labels.  It  appears  to  OSHA  that 
if  these  sheets  can  efficiently  be 
distributed  for  paint  products,  then 
MSDSs  can  as  well.  Alternatively,  the 
information  required  on  a  MSDS  could 
merely  be  added  to  the  technical  data 


sheets.  It  certainly  cannot  be  argued 
that  labels  alone  provide  the  same  type 
of  information  that  a  MSDS  would. 

An  issue  that  is  related  to  the 
coverage  of  consumer  products,  and  is 
undoubtedly  the  genesis  of  some  of  the 
recommendations  to  eliminate  such 
products  from  coverage,  is  the 
distribution  of  consumer  products  in 
commerce.  It  is  important  to  point  out 
that  the  vast  majority  of  consumer 
products  are  not  covered  by  this  rule. 
Only  those  which  are  hazardous  are 
potentially  covered,  and  within  that 
group,  only  those  which  are  used  in  the 
workplace.  Producers  of  the  materials 
which,  while  marketed  to  consumers, 
are  likely  to  be  sold  to  employers  and 
used  in  the  workplace  are  well  aware  of 
that  potential  market.  (See,  e.g..  Ex.  2- 
148.)  Thus  manufacturers  of  materials 
used  in  construction,  graphic  arts,  and 
clearning  operations,  are  aware  that 
their  products  have  industrial 
applications  even  when  sold  as 
consumer  products.  MSDSs  have 
already  been  prepared  and  distributed 
for  many,  if  not  most,  of  these  products. 
Manufacturers  are  required  to  have 
MSDSs  for  their  own  workers,  and  have 
already  been  required  to  distribute  such 
MSDSs  to  non-manufacturing  customers 
in  a  significant  number  of  states  with 
right-to-know  rules.  Furthermore,  most 
manufacturers  have  and  make  available 
MSDSs  because  of  product  liability 
concerns  separate  and  apart  from  any 
regulatory  requirements.  This  was 
certainly  demonstrated  in  the  record  by 
the  large  number  of  manufacturers  that 
produced  MSDSs  in  the  absence  of  such 
requirements  prior  to  promulgation  of 
the  original  HCS.  The  sealed  container 
provision  also  eliminates  many 
consumer  products  from  coverage  in 
workplaces  which  may  handle  such 
materials,  but  do  not  open  the 
containers  to  use  them. 

The  record  for  the  original  final  rule 
strongly  supported  the  need  for 
automatic  transmittal  of  MSDSs  from 
producers  to  users  through  the  supply 
chain.  The  cost  analyses  of  the  rule 
demonstrated  that  a’  system  that  relies 
on  users  requesting  a  copy  of  a  MSDS 
will  be  more  costly,  and  less  protective 
(48  FR  53327).  However,  in  the  revised 
final  rule,  OSHA  determined  that  where 
retail  distributors  are  involved  in  the 
distribution  chain  it  was  necessary  to 
slightly  revise  this  position.  Therefore, 
the  revised  final  rule  stated  (52  FR 
31882,  paragraph  (g)(7)): 

Retail  distributors  which  sell  hazardous 
chemicals  to  commercial  customers  shall 
provide  a  material  safety  data  sheet  upon 
request,  and  shall  post  a  sign  or  otherwise 
inform  them  that  a  material  safety  data  sheet 
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is  available.  Chemical  manufacturers, 
importers,  and  distributors  need  not  provide 
material  safety  data  sheets  to  retail 
distributors  which  have  informed  them  that 
the  retail  distributor  does  not  sell  the  product 
to  commercial  customers  or  open  the  sealed 
container  to  use  it  in  their  own  workplaces. 

OSHA  provided  the  following  rationale 
for  this  departure  from  the  automatic 
provision  approach  found  to  be 
necessary  in  the  original  final  rule  (52 
FR  31866): 

Retail  distributors,  however,  often  sell  to 
businesses  and  the  general  public  and 
frequently  have  no  way  of  knowing  who  a 
particular  purchaser  is.  Under  the  current 
rule,  retail  distributors  might  have  to  give 
material  safety  data  sheets  to  each  customer 
to  ensure  that  commercial  customers  get  the 
information  they  need  under  the  HCS.  A 
specific  statement  regarding  retail 
distributors  is,  therefore,  included  in 
paragraph  (g)(7)  to  address  this  practical 
problem.  Those  retail  distributors  who  sell 
hazardous  chemicals  to  employers  must 
provide  a  material  safety  data  sheet  upon 
request,  and  must  post  a  sign  or  otherwise 
inform  the  employers  that  an  MSDS  is 
available. 

OSHA  recognizes  that  although  it  is 
possible  for  an  employer  to  incidentally 
purchase  a  hazardous  chemical  from 
any  type  of  retail  establishment,  it  is  not 
reasonable  to  expect  every  retail  store 
that  happens  to  carry  such  materials  to 
keep  a  file  of  MSDSs  in  case  an 
employer  decides  to  make  a  random 
purchase  at  the  store.  We  further 
recognize  that  such  random  purchases 
would  normally  be  of  small  amounts 
that  would  generally  be  used  as  a 
consumer  uses  them,  and  thus  would  be 
exempt  under  the  rule  anyway. 

However,  even  in  those  cases  where 
they  are  used  in  greater  quantities,  it 
appears  more  reasonable  to  place  the 
burden  on  the  user  in  that  situation  to 
obtain  the  MSDS  than  to  have  every 
retail  establishment  keep  large  numbers 
of  them  on  file.  This  provision  also  limits 
the  number  of  establishments  to  which 
distributors  of  such  products  have  to 
transmit  MSDSs. 

The  National  Retail  Merchants 
Association  (NRMA)  (Ex.  5-74) 
indicated  that  the  final  rule  “*  *  *  has 
struck  a  good  balance  between  the 
obvious  problem  of  requiring  retailers  to 
train  all  employees  about  every  product 
which  may  appear  on  retailers’  shelves, 
and  the  real  need  for  employee  training 
for  emergency  spillage  of  packaged 
products.”  They  did  think,  however,  that 
the  definition  of  "consumer  product”  as 
stated  by  CPSC  might  be  confusing  to 
retailers,  particularly  small  businesses, 
since  “retailers  would  have  to  go 
through  the  process  of  examining  all 
goods  sold  in  their  stores  to  determine  if 
they  are  or  are  not  consumer  products;” 


In  fact,  if  retailers  are  selling  the 
products  they  are  considered  to  be 
“consumer”  products — there  is  no 
determination  to  be  made  by  the  retailer 
in  this  respect,  it's  a  determination  made 
by  the  producer  in  developing  the 
appropriate  label  for  the  material  based 
upon  its  intended  use. 

With  regard  to  the  issue  of  making 
MSDSs  available  at  the  retail 
distribution  level,  NRMA  suggested  that 
OSHA  define  the  term  "commercial 
account”  to  ensure  it  is  being  properly 
interpreted  and  applied.  They  further 
suggested  that  this  definition  be  related 
to  selling  items  in  large  quantities  and 
below  the  regular  retail  price.  "Such 
accounts  can  be  identified,  and  it  would 
be  less  burdensome  to  notify  such 
customers  that  MSDSs  are  available 
upon  request.  In  fact,  many  retail  firms 
have  already  done  this  under  many 
state  right-to-know  laws.”  (Ex.  5-74). 

The  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  (UBCJA) 
similarly  noted  that  with  regard  to 
MSDSs  being  available  from  retail 
distibutors  (Ex.  2-105): 

*  *  *  [T]hose  contractors  who  do  purchase 
materials  from  retail  outlets  generally  buy 
them  from  a  building-supply  house  that  sells 
such  materials  in  larger  quantities,  and  may 
give  them  a  volume  discount.  These  stores 
would  have  no  problem  supplying  MSDSs  to 
customers  *  *  * 

OSHA  agrees  with  the  NRMA  that 
adding  such  a  definition  will  clarify  that 
many  retail  distributors  have  no  need  to 
maintain  MSDSs  because  they  do  not 
generally  supply  hazardous  chemicals  to 
commercial  customers  [e.g.,  grocery 
stores,  clothing  stores).  Therefore,  we 
are  proposing  a  definition  for  the  term 
“commercial  account”  based  upon 
NRMA’s  recommended  criteria,  and  are 
inviting  comment  on  the 
appropriateness  of  this  approach.  In 
addition,  we  are  proposing  to  further 
modify  the  language  in  paragraph  (g)(7) 
to  indicate  that  when  an  employer 
purchases  a  consumer  product  from  a 
retail  establishment  which  does  not 
have  commercial  accounts,  and  that 
employer  needs  to  obtain  a  material 
safety  data  sheet,  the  retail  distributor’s 
duty  is  limited  to  providing,  upon 
request,  the  name,  address,  and 
telephone  number  of  the  chemical 
manufacturer,  importer,  or  distributor 
from  which  a  MSDS  can  be  obtained. 
We  believe  these  modifications  should 
clarify  the  duties  of  distributors  of 
consumer  products  through  retail 
distribution. 

'  In  summary,  OSHA  is  not  proposing 
to  modify  the  consumer  product 
exemption  perse,  although  it  is  inviting 
comment  on  certain  issues.  The  Agency 
continues  to  maintain  that  the  mode  of 


distribution  of  a  product  [i.e.,  through 
retail  distribution  rather  than  wholesale) 
is  not  a  criterion  that  is  related  to 
employee  exposure  or  the  need  for 
information  and  therefore  is  not  relevant 
to  whether  consumer  products  should  be 
covered  by  this  rule.  The  modifications 
proposed  to  the  provisions  regarding 
retail  distribution  should  clarify  them  to 
ensure  the  regulated  community  is 
aware  what  needs  to  be  done  to  comply 
with  the  revised  final  rule.  OSHA  invites 
comments  on  these  issues  as  well. 

OMB  Determination.  OMB  has 
disapproved  the  information  collection 
requirements  for  any  consumer  products 
that  are  exempted  from  the  EPA 
requirements  for  community  right-to- 
know  (Ex.  4-67).  OMB  maintains  that 
such  an  exemption  would  make  the 
OSHA  and  EPA  right-to-know 
requirements,  which  are  closely  linked, 
mutually  consistent.  Using  the  same 
exemption  in  both  rules  avoids  the 
situation  in  which  employers  must 
separate  the  paperwork  for  their 
“consumer  products”  into  two  groups: 

An  OSHA  "consumer  product”  and  an 
EPA  "consumer  product.”  Furthermore, 
OMB  believes  this  exemption 
"establishes  objective  criteria  that 
enable  upstream  and  downstream 
employers  to  determine  what  is 
exempted  and  what  is  included. 
Upstream  suppliers  would  not  be  forced 
to  speculate  as  to  the  identity  of  the 
final  user  (consumer  or  employer?)  in 
determining  whether  the  product  is 
subject  to  the  HCS.  The  flow  of  MSDSs 
and  labels  would  be  restricted  to 
unpackaged  substances  or  substances 
packaged  for  industrial  or  commercial 
use,  for  which  detailed  hazard 
information  would  be  expected  to  have 
practical  utility.”  OSHA  invites 
comments  on  these  conclusions  as  well. 

Drugs.  The  original  HCS  covered  the 
manufacture  and  formulation  of  drugs  in 
the  manufacturing  sector.  The  rule 
included  a  labeling  exemption  for  such 
products  when  they  were  labeled  in 
accordance  with  the  regulations  of  the 
Food  and  Drug  Administration  (FDA), 
but  all  other  aspects  of  the  program 
were  applicable  to  the  drug  products  as 
well  as  those  chemicals  used  to  make 
them.  In  preparing  the  revised  final  rule, 
OSHA  determined  that  it  is  not 
necessary  to  cover  such  drugs  in  the 
non-manufacturing  sector  when  they  are 
in  a  form  that  is  not  likely  to  result  in 
exposure  to  employees.  Thus  the  rule 
totally  exempted  drugs  when  they  are  in 
a  retail  establishment  {i.e.,  a  drug  store 
of  a  pharmacy)  and  packaged  for  sale  to 
a  consumer  (paragraph  (b)(60(v)). 
Therefore  all  over-the-counter  drugs  , 
were  exempted  from  the  point  of 
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packaging,  and  many  prescription  drugs 
were  exempted  as  well  since  they  are 
packaged  prior  to  reaching  the  retail 
establishment.  In  addition,  OSHA 
included  an  exemption  for  drugs  in 
solid,  final  form  for  administration  to  a 
patient.  As  mentioned  previously,  this 
was  based  on  the  Agency’s 
determination  that  the  potential  for 
exposure  is  minimal  for  these  drugs. 

However,  in  recognition  of  the  fact 
that  there  are  various  types  of  workers 
who  may  be  exposed  to  drugs  in 
hospitals  or  pharmacies  [e.g.,  nurses, 
nurses’  aides,  pharmacy  aides,  or 
technicians),  OSHA  did  not  exempt 
those  drugs  that  are  not  solid  or  are  not 
pre-packaged  for  sale  to  consumers  (a 
pharmacy  in  a  hospital  would  be 
considered  to  be  a  retail  sale 
establishment  for  purposes  of  the 
exemption  as  written).  Thus  nurses 
required  to  mix  anti-neoplastic  drugs, 
for  example,  would  be  entitled  to  a 
material  safety  data  sheet  and  training 
under  the  revised  final  rule.  There  was 
little  discussion  of  the  drug  issue  in  the 
record  prior  to  the  revised  final  rule 
(see,  e.g.,  Ex.  2-176).  However,  since 
drugs  are  designed  to  be  biologically 
active,  OSHA  wants  to  ensure  that 
employees  will  be  properly  protected. 

As  an  example  of  potential  problems,  a 
recent  report  in  the  American  Industrial 
Hygiene  Association  (Ex.  4-59) 
described  one  hospital’s  experience  with 
a  drug  that  is  generated  as  an  aerosol  in 
a  tent  for  administration  to  children. 
Nurses,  respiratory  therapists,  doctors, 
and  other  employees  are  directly 
exposed  when  they  enter  the  tent  to  care 
for  the  patients.  Information  on  the  drug 
indicates  that  such  occupational 
exposure  may  result  in  carcinogenesis, 
fertility  impairment,  and  fetotoxicity.  In 
addition,  however,  employees  who  were 
exposed  also  complained  of 
experiencing  acute  effects  such  as 
headaches,  burning  and  dryness  of  the 
eyes,  coughing  and  dryness  of  the  upper 
respiratory  tract.  The  hospital 
eventually  devised  a  protective  program 
for  exposed  employees  based  upon  its 
experiences.  A  MSDS  with 
recommendations  for  protective 
measures  may  have  helped  them  resolve 
the  situation  prior  to  employees  being 
exposed. 

In  response  to  the  approach  taken  in 
the  revised  final  rule,  the  National 
Wholesale  Druggists'  Association 
(NWDA)  (Ex.  5-85)  recommended  that 
OSHA  recognize  package  inserts 
approved  under  FT)A  regulations  as  an 
acceptable  alternative  to  material  safety 
data  sheets  required  under  the  rule. 
Additionally,  the  NWDA  suggested  that 
the  Physicians'  Desk  Reference,  a 


privately  developed  reference  regarding 
drugs,  also  be  considered  to  be  an 
alternative  to  requiring  MSDSs  for  drugs 
approved  by  FDA.  Other  commenters 
recommended  that  all  prescription  drugs 
be  exempted  since  they  are  adequately 
covered  by  FDA  labels,  other  available 
resources,  and  the  medical  training  of 
persons  handling  or  supervising 
handling  of  the  drugs  (Exs.  5-77  and  5- 
102). 

Although  the  purpose  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
administered  by  the  FDA  is  to  protect 
consumers  of  such  products  and  the 
general  public  (see.  e.g.,  Pharmaceutical 
Mfrs  v.  FDA.  484  F.  Supp.  1179, 1183 
(D.Del  1980)),  the  product  data  inserts 
that  accompany  pharmaceuticals  do 
contain  some  information  that  is 
analogous  to  that  found  on  MSDSs  and 
would  provide  some  protection  for 
employees.  In  particular,  at  21  CFR 
201.100(d)(l)(as  paraphrased  below), 

FDA  requires  that  inserts  for 
prescription  drugs  for  human  use  must 
contain  the  following  information: 
Adequate  information  for  such  use, 
including  indications,  effects,  dosages, 
routes,  methods,  and  frequency  and 
duration  of  administration  and  any 
relevant  warnings,  hazards, 
contraindications,  side  effects,  and 
precautions,  under  which  practitioners, 
side  effects,  and  precautions,  under 
which  practitioners  licensed  by  law  to 
administer  the  drug  can  use  the  drug 
safely  and  for  the  purposes  for  which  it 
is  intended  *  *  *  [in]  the  same  [  ] 
language  and  emphasis  as  labeling 
approved  or  permitted  *  *  *.  (Italics 
added).  This  would  be  useful  chemical 
hazard  information  for  employees 
involved  in  administering  the  products 
even  though  employee  protection  is  not 
the  primary  purpose  of  the  information 
presented. 

In  addition  to  publication  of  such 
information  in  the  package  inserts 
themselves,  the  FDA  regulations  also 
state  that  (21  CFR  202.1(1)(2),  as 
paraphrased  below):  [Rjeferences 
published  [for  example,  the  “ Physicians’ 
Desk  Reference")  for  use  by  medical 
practitioners,  pharmacists,  or  nurses, 
containing  drug  information  supplied  by 
the  manufacturer,  packer,  or  distributor 
of  the  drug  and  which  are  disseminated 
by  or  on  behalf  of  its  manufacturer, 
packer,  or  distributor  are  hereby 
determined  to  be  labeling  as  defined 
[by]  the  Act."  (Italics  added.)  According 
to  the  Physician 's  Desk  Reference  (PDR) 
in  its  Forward  (40th  ed.  1986),  “drug 
information”  in  the  PDR  is  "prepared  by 
manufacturers,  edited  and  approved  by 
their  medical  department  and/or 


medical  consultant.”  PDR  publishes  the 
information  verbatim.  Id. 

OSHA  is  proposing  to  modify  the 
definition  of  “material  safety  data 
sheet"  under  the  rule  to  indicate  that  a 
package  insert  approved  by  FDA,  or  an 
entry  in  the  PDR  prepared  in  accordance 
with  FDA’s  requirements,  be  considered 
in  compliance  with  the  HCS 
requirements  for  a  MSDS  for  these 
products.  In  addition,  the  exemption 
regarding  solid  drugs  is  being  corrected 
to  read  “e.g.,  tablets  or  pills”  rather  than 
“/.e."  as  is  currently  indicated  in  the 
revised  final  rule  (see,  e.g.,  Exs.  5-77,  5- 
85,  and  5-102). 

The  Agency  is  inviting  comment  on 
this  issue,  particularly  from  employees 
who  would  be  affected  by  this 
modification  to  ensure  that  they  agree 
that  this  information  is  adequate  for 
their  protection.  The  existing  exemption 
for  labeling  would  remain  in  effect, 
employers  would  still  have  to  have 
hazard  communication  programs  where 
covered,  and  training  would  have  to  be 
given  to  those  employees  who  have  not 
previously  been  trained  regarding  the 
hazards  and  protective  measures. 

Although  hospitals  and  health  care 
institutions  have  not  participated  in  the 
rulemaking  to  date,  it  appears  to  OSHA 
that  another  issue  of  concern  in  these 
institutions  would  be  labeling  of  drugs 
dispensed  by  a  pharmacist  to  a  nurse 
who  gives  it  to  the  patient.  It  is  our 
understanding  that  these  dispensed 
drugs  may  not  be  marked  in  any  way, 
and  since  the  nurse  doesn’t  transfer  the 
material  from  the  labeled  container,  the 
portable  container  exemption  for 
labeling  would  not  apply.  OSHA  invites 
comment  on  suggestions  for  dealing  with 
this  issue  for  non-solid  drugs. 

OMB  Determination.  OMB  has 
disapproved  “coverage  of  any  FDA- 
regulated  drug”  in  the  non¬ 
manufacturing  sector  because  such 
coverage  “would  result  in  duplicative 
paperwork  and  is  unlikely  to  provide 
additional  information  of  any  practical 
utility.”  (Ex.  4-67)  Comment  is  also 
invited  on  this  alternative  of  totally 
exempting  all  drugs  from  any  coverage 
under  the  rule  in  terms  of  the  non¬ 
manufacturing  sector  workplaces. 

Nuisance  dust.  Another  issue  that  was 
raised  for  comment  on  the  ANPR  is  the 
coverage  of  nuisance  particulates. 

Under  the  HCS,  all  chemicals  for  which 
OSHA  has  a  standard,  or  which  are 
listed  in  the  latest  edition  of  the 
American  Conference  on  Governmental 
Industrial  Hygienists'  (ACGIH) 
Threshold  Limit  Values  and  Biological 
Exposure  Indices  annual  publication, 
are  to  be  considered  hazardous  in  all 
situations  (paragraph  (d)(3)  (i)  and  (ii)). 
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OSHA  has  a  generic  permissible 
exposure  limit  for  all  nuisance  dust. 

There  are  also  a  number  of  substances 
listed  in  the  threshold  limit  value  (TLV) 
publication  which  are  specifically 
identified  as  nuisance  particulates. 

These  substances  are  listed  by  name  in 
the  main  table  of  the  TLVs  and  in 
Appendix  D,  entitled  "Some  Nuisance 
Particulates."  The  HCS  covers  any 
chemicals  listed  in  the  TLV  publication, 
so  these  nuisance  particulates  are  in  fact 
part  of  the  “floor”  of  chemicals  covered 
by  the  HCS. 

However,  since  any  dust  or 
particulate  can  potentially  be  a 
“nuisance."  OSHA  decided  as  a  matter 
of  interpretation  to  limit  coverage  of  this 
part  of  the  rule  to  those  nuisance 
particulates  specifically  listed  in 
Appendix  D  of  the  TLV  booklet.  OSHA 
further  determined  that  if  a  substance 
listed  in  Appendix  D  was  found  not  to 
be  included  in  an  employer's  hazard 
communication  program,  a  de  minimis 
citation  would  be  issued  as  long  as  the 
substance  did  not  pose  a  covered 
physicial  or  health  hazard  other  than  its 
nuisance  characteristics.  A  de  minimis 
citation  has  no  penalties  associated  with 
it,  and  the  employer  has  no  duty  to 
abate  the  condition. 

The  majority  of  those  commenting  in 
response  to  the  1985  ANPR  stated  that 
nuisance  dust  should  not  be  covered 
(see,  e.g.,  Exs.  2-12,  2-23,  2-64,  2-77,  2- 
90,  2-107,  2-128,  2-144,  2-167,  2-193,  2- 
211).  Additional  comments 
recommending  exclusion  of  nuisance 
dusts  were  received  after  the  final  rule 
as  well  (Exs.  5-84,  5-86,  and  5-93). 

Edison  Electric  Institute’s  argument  is  an 
example  of  the  comments  received  (Ex. 
2-107): 

The  purposes  of  the  standard  can  be  well- 
served  even  with  the  omission  of  nuisance 
dusts.  Any  solid  (powder,  flake,  granules)  can 
produce  nuisance  dusts.  Requiring  MSDSs  on 
nuisance  dusts  would  be  impractical  in  some 
cases  [e.g.,  floor  sweeping  dusts),  and  of  little 
use  in  others  because  those  do  not  present  a 
significant  health  hazard. 

OSHA  proposes  in  this  document  to 
exempt  nuisance  particulates  from 
coverage  of  the  rule  if,  when  evaluated 
in  accordance  with  the  hazard 
determination  provisions  in  paragraph 
(d),  no  evidence  is  found  to  indicate  that 
the  particulate  presents  any  physical  or 
health  hazards  other  than  possibly  being 
a  nuisance  in  the  workplace.  Comment 
is  invited  on  this  modification. 

There  were  a  few  comments  which 
supported  continued  coverage  of 
nuisance  dust  (Exs.  2-30,  2-59,  2-88,  and 
2-105),  and  others  which  addressed 
specific  dusts  such  as  flour  (particularly 
with  regard  to  baker’s  asthma)  (Exs.  2- 
88,  2-153,  and  2-166),  and  grain  (Exs.  2- 


97,  2-125,  and  2-160).  With  regard  to  the 
coverage  of  flour  dust,  information 
concerning  the  health  or  physical 
hazards  of  flour  dust  would  have  to  be 
evaluated  in  accordance  with  the 
requirements  of  the  rule  to  determine  if 
the  scientific  literature  indicates  flour 
dust  presents  a  health  or  physical 
hazard.  Elimination  of  the  coverage  of 
nusiance  particulates  per  se  does  not 
negate  the  requirement  for  performing  a 
hazard  evaluation,  nor  does  it 
automatically  delete  such  substances  as 
flour  as  a  result  of  deleting  the  specific 
coverage  of  nuisance  dusts. 

Grain  dust.  As  mentioned  above,  a 
few  comments  were  received  in 
response  to  the  ANPR  which  addressed 
the  coverage  of  grain  dust  (Exs.  2-97,  2- 
125,  and  2-160).  Industry  representatives 
contended  that  grain  dust  is  a  nuisance 
particulate  and  should  not  be  covered 
by  the  HCS.  There  were  many  more 
comments  submitted  following 
promulgation  of  the  revised  final  rule 
(see,  e.g.,  Exs.  5-2,  5-16,  5-21,  5-32,  5-43, 
5-57,  5-104,  and  5-124).  The  vast 
majority  of  these  comments  simply 
objected  to  grain  dust  being  considered 
a  hazardous  chemical  under  the  rule, 
and  to  OSHA  “adopting”  the  ACGIH 
TLV  for  grain  dust. 

Under  the  provisions  of  the  original 
final  rule,  as  well  as  the  revised  final, 
OSHA  established  a  "floor”  of 
chemicals  which  are  always  considered 
to  be  hazardous  under  the  rule.  These 
include  chemicals  which  OSHA 
regulates,  and  chemicals  which  appear 
in  the  latest  edition  of  Threshold  Limit 
Values  for  Chemical  Substances  and 
Physical  Agents  in  the  Work 
Environment,  an  annual  publication  of 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  (now  entitled  Threshold  Limit 
Values  and  Biological  Exposure  Indices ) 
(paragraph  (d)(3)).  ACGIH  is  a 
professional  society  which  is  widely 
recognized  as  an  authority  in  evaluation 
of  the  hazards  of  materials  in  the 
workplace,  and  establishment  of 
recommended  permissible  exposure 
levels  for  those  materials.  During  the 
rulemaking  on  the  original  rule, 
participants  confirmed  that  if  ACGIH 
finds  a  material  to  be  hazardous,  and 
thus  establishes  a  permissible  level  for 
it,  this  is  important  information  to  be 
considered  in  the  hazard  determination 
process.  [See.  e.g.,  48  FR  53298-99.) 
Therefore,  OSHA  included  this 
conclusion  in  the  hazard  determination 
process  by  stating  that  if  the  material 
appears  on  the  ACGIH  list,  it  is,  by 
definition  under  the  rule,  a  hazardous 
chemical.  Chemicals  listed  by  ACGIH 
(or  regulated  by  OSHA),  however,  are 
not  the  only  substances  covered  under 


the  scope  of  the  rule.  If  there  is  evidence 
to  indicate  a  material  presents  a 
physical  hazard  in  the  workplace  [e.g., 
flammability  or  combustibility)  or  if 
there  is  one  statistically  significant 
study  that  indicates  a  potential  adverse 
health  effect  may  occur  upon  exposure, 
the  chemical  is  covered  by  the  rule 
(paragraph  (d)(2)). 

OSHA  has  not  “adopted"  the 
threshold  limit  value  (TLV)  for  any  of 
the  substances  on  the  TLV  list.  It  has 
simply  stated  that  the  fact  that  this 
recognized  authority  has  found  a 
substance  to  be  hazardous  is  important 
information  for  exposed  employees  and 
users  of  a  product  to  be  aware  of,  as 
well  as  being  aware  of  the  level  of 
exposure  that  authority  has 
recommended.  Where  OSHA  has 
specific  exposure  levels,  this 
information  must  also  be  indicated  on  a 
MSDS,  and  if  the  producer  has  a 
recommended  level — as  many  larger 
manufacturers  do — this  information 
must  also  appear.  Thus  the  downstream 
employers  will  have  the  benefit  of 
knowing  that  such  recommendations 
and  requirements  exist,  and  this  will 
help  them  design  appropriate  protective 
measures  for  their  employees. 

Whether  these  materials  appeared  on 
the  TLV  list  or  not  is  somewhat 
immaterial  in  terms  of  whether  they  are 
covered  by  the  rule  since,  if  they  are  not 
listed,  an  evaluation  still  has  to  be  made 
of  the  available  hazard  data  to 
determine  if  they  meet  the  definition  of 
“hazardous  chemical"  under  the 
standard.  For  grain  dust,  there  is 
evidence  that  it  presents  both  a  physical 
hazard  (potential  for  explosion)  and  a 
health  hazard  (there  is  evidence  that 
respiratory  effects  result  from  exposure). 
[See,  e.g.,  OSHA  Final  Rule  for  Grain 
Handling  Facilities,  52  FR  49542;  Ex.  4- 
29  (MSDS  for  grain);  Ex.  4-30  (ACGIH 
documentation  for  the  TLV  for  grain 
dust);  Ex.  4-43  (OSHA  Grain  Elevator 
Industry  Hazard  Alert,  1/5/78);  and  Ex. 
4-49  (U.S.  General  Accounting  Office 
report  on  grain  fumigation,  1981).  Thus 
grain  dust  would  be  covered  by  the  rule 
regardless  of  whether  the  TLV  list  is 
referenced  or  not.  The  additional  TLV 
reference  merely  ensures  that  the 
downstream  employers  are  provided  the 
necessary  information  about  available 
recommendations  for  control  of  the 
exposures  to  the  material. 

OSHA  does  not  agree  that  it  has 
"delegated”  its  authority  to  ACGIH 
under  the  rule,  and  the  Agency  certainly 
has  not  "adopted”  the  TLV  under  this 
rulemaking  process.  The  HCS  requires 
employers  to  disclose  complete  and 
current  information  on  hazardous 
materials  employees  are  potentially 
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exposed  to,  and  employees  are  entitled 
to  receive  available  information  on  grain 
dust.  It  is  not  necessary  for  the  Agency 
to  make  individual  judgments  about  the 
hazards  of  each  chemical  under  the  HCS 
to  determine  if  it  is  covered — the  HCS  is 
a  generic  rule  which  establishes  criteria 
by  which  these  judgments  can  be  made 
by  producers  of  substances,  subject  to 
review  by  OSHA  through  its 
enforcement  procedures. 

OSHA  is  aware  that  information  such 
as  material  safety  data  sheets  on  grain 
dust,  compliance  manuals,  and  training 
aids  have  been  developed  and  are 
currently  available  in  the  grain  industry 
(see,  e.g.,  Exs.  4-29,  4-30,  4-43,  4-47,  and 
4-52). 

Radiation  and  biological  hazards. 
Although  OSHA  has  never  considered 
either  radioactivity  or  biological  hazards 
to  be  covered  by  the  HCS,  we  do 
periodically  receive  inquiries  regarding 
such  coverage.  Therefore,  we  are  taking 
this  opportunity  to  specifically  indicate 
that  these  types  of  hazards  are  not 
covered  by  the  rule.  If  a  radioactive 
chemical  presents  other  types  of 
chemical  hazards  that  are  not  the  result 
of  the  radioactivity  of  the  chemical,  it 
will  be  covered  for  those  hazards. 
Otherwise,  the  hazard  of  radioactivity 
itself  is  covered  under  the  rules  of  other 
Federal  agencies  or  under  OSHA’s 
radiation  rules. 

Definitions 

Article.  The  issues  involving  the 
article  definition  and  exemption  have 
already  been  described  in  detail  in  the 
preceding  section.  The  modified 
definition  for  "article"  being  proposed  is 
“a  manufactured  item,  other  than  a  fluid 
or  particle:  (i)  Which  is  formed  to  a 
specific  shape  or  design  during 
manufacture;  (ii)  which  has  end  use 
function(s)  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use;  and  (iii)  which  under  normal 
conditions  of  use  does  not  release  more 
than  very  small  quantities  [e,g.,  minute 
or  trace  amounts)  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section)  and  does 
not  pose  a  physical  hazard  or  a  health 
risk  to  employees." 

Commercial  account.  As  discussed  in 
the  preceding  discussion  on  consumer 
products.  OSHA  is  proposing  a 
definition  for  "commercial  account”  to 
help  clarify  which  retail  distributors 
need  to  maintain  MSDSs  for  their 
customers.  The  definition  proposed  is 
"commercial  account"  means  “an 
arrangement  whereby  a  retail  distributor 
sells  hazardous  chemicals  to  an 
employer,  generally  in  large  quantities 
over  time  and  at  costs  that  are  below 
the  regular  retail  price.” 


Hazard  warning.  Both  the  original  and 
revised  final  rules  include  a  definition 
for  “hazard  warning"  which  states  that 
it  means  “any  words,  pictures,  symbols, 
or  combination  thereof  which  convey 
the  hazard(s)  of  the  chemical(s)  in  the 
container(s).”  "Appropriate  hazard 
warnings"  are  to  be  put  on  container 
labels.  Since  the  rule  covers  "physical" 
and  “health”  hazards,  specific 
information  regarding  these  would  be 
required  on  a  label  to  comply.  OSHA 
provided  clarification  regarding  the 
Agency’s  interpretations  of  these 
requirements  in  the  preamble  to  the 
revised  final  rule  (see,  52  FR  31864). 
However,  since  the  issue  was  not 
related  to  the  expansion  of  the  scope,  no 
modifications  for  purposes  of 
clarification  were  proposed  at  that  time. 
The  Agency  is  taking  this  opportunity  to 
repeat  the  discussion  and  to  propose 
changes  consistent  with  these 
interpretations  to  clarify  the  language  in 
the  rule  itself. 

Many  labels  at  the  time  the  HCS  was 
promulgated  included  only 
precautionary  statements,  rather  than 
providing  necessary  information  about 
the  specific  hazards  of  the  chemicals. 
Thus  employees  encountered  statements 
such  as  “avoid  inhalation”  on  virtually 
every  chemical  container,  but  were  not 
provided  with  statements  regarding 
what  type  or  severity  of  effect  inhalation 
could  be  expected  to  produce. 

OSHA’s  intent  in  devising  the  labeling 
requirements  for  the  rule  was  to  keep 
the  required  information  to  a  minimum. 
Although  employers  could  choose  to 
provide  additional  statements,  OSHA’s 
requirements  were  to  be  limited  to  the 
minimal  amount  necessary  to  convey 
the  hazards  to  the  workers.  Under  the 
OSHA  scheme,  other  data  regarding 
protective  measures,  first  aid,  etc.,  are  to 
be  included  on  the  material  safety  data 
sheet  or  in  training,  rather  than 
appearing  on  the  label  itself.  This 
approach  is  in  keeping  with  the 
Agency's  evaluation  of  available  data 
on  effectiveness  of  labels  which 
indicates  that  the  more  detail  there  is  on 
a  label,  the  less  likely  it  is  that 
employees  will  read  and  act  on  the 
information.  The  purpose  of  the  label  is 
to  serve  as  an  immediate  visual  warning 
of  the  chemical  hazards  in  the 
workplace.  (See  generally,  48  FR  53300- 
03). 

There  have  been  misinterpretations  of 
the  requirements  made  based  on 
statements  in  the  preamble  to  the  rule 
concerning  various  labeling  systems 
(see  48  FR  53301).  This  preamble 
discussion  involves  format  of  labels,  and 
is  not  an  unqualified  endorsement  of 
any  particular  labeling  system.  It  simply 
states  that  any  format  may  be  used,  as 


long  as  the  label  includes  the  minimal 
information  required  by  the  standard.  It 
should  be  noted  that  it  can  be  expected 
that  some  labels  prepared  in  accordance 
with  any  of  the  available  labeling 
systems  might  be  found  to  be  deficient 
Again,  the  preamble  discussion  cited 
merely  reemphasized  that  employers  are 
not  constrained  to  use  any  particular 
format  or  wording,  but  are  constrained 
by  the  necessity  to  comply  with  the 
requirements  of  the  rule  concerning  the 
information  to  be  provided — the 
identity,  the  hazards,  and  for  containers 
leaving  the  workplace,  the  name  and 
address  of  the  responsible  party. 

To  address  questions  raised  regarding 
the  definition,  OSHA  has  added 
“physical  and  health"  to  modify  the 
term  “hazards"  in  the  definition.  The 
terms  “physical"  and  “health”  hazards 
are  already  defined  in  the  rule,  and 
these  are  the  specific  hazards  that  are  to 
be  "conveyed"  in  an  “appropriate” 
hazard  warning.  In  addition,  the  phrase 
“including  target  organ  effects"  is  being 
added  to  clarify  what  OSHA  considers 
to  be  “health  hazards.” 

It  will  not  necessarily  be 
“appropriate”  to  warn  on  the  label 
about  every  hazard  listed  in  the  MSDS. 
The  data  sheet  is  to  address  essentially 
everything  that  is  known  about  the 
chemical.  The  selection  of  hazards  to  be 
highlighted  on  the  label  will  involve 
some  assessment  of  the  weight  of  the 
evidence  regarding  each  hazard 
reported  on  the  data  sheet.  This  does 
not  mean,  however,  that  only  acute 
hazards  are  to  be  covered  on  the  label, 
or  that  well-substantiated  hazards  can 
be  omitted  from  the  label  because  they 
appear  on  the  data  sheet.  It  also  does 
not  mean  that  employers  preparing 
labels  can  eliminate  hazards  from  the 
labels  based  on  their  assessment  of  the 
potential  risks  associated  with  exposure 
(and,  implicitly,  their  estimates  of  the 
exposure  levels  in  downstream 
workplaces).  A  “hazard”  is  an  intrinsic 
property  of  a  chemical,  and  where  there 
is  potential  for  exposure  to  that 
chemical,  there  is  always  a  potential 
risk  of  experiencing  adverse  health 
effects.  The  purpose  of  the  HCS  is  to 
provide  early  warning  of  such  effects, 
thus  resulting  in  avoidance  of  exposure 
and  subsequently  a  reduction  in  risk. 
The  only  time  a  well-substantiated 
hazard  can  be  omitted  from  a  label  is  if 
the  chemical  is  in  a  physical  state  that 
does  not  allow  exposure  to  occur  (e.g., 
physically  bound). 

It  may  be  "appropriate”  to  provide 
less  detailed  information  on  the 
chemical  hazards  in  an  in-plant  labeling 
system,  where  MSDSs  and  training  are 
readily  available,  than  on  a  label  placed 
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on  a  container  leaving  the  workplace, 
where  it  may  provide  the  only  hazard 
information  in  certain  situations  and 
where  there  is  no  guarantee  that  the 
downstream  employers  handling  or 
using  the  chemical  will  fully  understand 
the  less  detailed  label.  This  difference  in 
appropriateness  allows  employers  to 
establish  standardized  in-plant  labeling 
systems,  as  long  as  training  regarding 
the  use  of  these  systems  is  conducted, 
and  MSDSs  provide  the  required, 
detailed  information.  OSHA  is 
proposing  to  modify  the  labeling 
provisions  in  paragraph  (f)  to  clarify  the 
differences  in  what  is  required  for  labels 
on  shipped  containers  versus  what  is 
permitted  for  labels  on  in-plant 
containers.  These  modifications  are 
discussed  in  the  section  on  labels  which 
follows. 

ANSI  Standard  for  Precautionary 
Labeling.  OSHA  is  aware  that  the 
American  National  Standards  Institute 
(ANSI)  is  in  the  process  of  revising  its 
standard  for  precautionary  labeling 
(Z129.1-1982)  to  include,  among  other 
things,  guidance  for  target  organ  effect 
labeling.  A  copy  of  the  latest  version  of 
this  document  is  available  in  the  record 
(Ex.  4-69).  OSHA  is  inviting  comment  on 
whether  the  Agency  should  consider 
stating  specifically  (either  in  the  final 
rule  or  in  a  compliance  directive)  that 
the  draft  ANSI  standard,  when  finalized, 
and  if  acceptable  to  OSHA,  provides 
employers  with  sufficient  guidance  to 
produce  an  acceptable  label  for 
compliance  with  the  HCS.  In  other 
words,  if  the  employer  follows  the 
guidance  provided  by  ANSI,  that  would 
be  one  way  to  comply  with  the 
requirements  of  the  HCS.  Employers 
would  still  be  free  to  use  other  labeling 
systems  or  approaches  to  labeling, 
where  appropriate,  as  long  as  they  meet 
the  requirements  of  the  HCS.  But  those 
employers  who  wish  to  have  more 
specific  guidance  to  follow  would  be 
able  to  use  the  ANSI  standard  to  assist 
them  in  complying.  OSHA  is  particularly 
interested  in  comments  about  the  extent 
of  target  organ  information  that  would 
be  on  a  label  under  the  ANSI  scheme, 
and  whether  this  would  provide  enough 
information  to  comply  with  the  HCS. 

Material  safety  data  sheet.  As 
described  in  the  earlier  discussion  on 
coverage  of  drugs,  OSHA  is  proposing  to 
modify  the  definition  of  “material  safety 
data  sheet”  to  mean  “written  or  printed 
material  concerning  a  hazardous 
chemical  which  is  prepared  in 
accordance  with  paragraph  (g)  of  this 
section.  For  hazardous  chemicals  which 
are  drugs  regulated  by  the  Food  and 
Drug  Administration  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 


301  et  seq.),  an  approved  package  insert 
or  drug  information  in  the  Physicians’ 
Desk  Reference  will  be  considered  a 
material  safety  data  sheet  for  purposes 
of  compliance  with  this  rule  in  the 
nonmanufacturing  sector.” 

Hazard  Determination 

Mixtures.  OSHA  is  making  one  minor 
correction  to  the  mixture  provisions.  In 
paragraph  (d)(5)(iv),  OSHA  requires  that 
hazardous  chemical  components  of  a 
mixture  in  concentrations  less  than  one 
percent  (or  in  the  case  of  carcinogens, 
less  than  0.1  pecent)  are  covered  by  the 
HCS  if  they  can  be  released  in 
concentrations  which  may  exceed  an 
OSHA  exposure  limit  or  ACGIH 
Threshold  Limit  Value,  or  could  present 
a  health  “hazard"  to  employees  in  the 
concentrations  released.  OSHA 
incorrectly  used  the  term  "hazard”  in 
this  provision.  A  hazard  is  an  inherent 
property  of  the  chemical,  and  would 
exist  no  matter  what  quantity  was 
present.  OSHA  intended  to  refer  to  the 
presence  of  a  health  risk  to  employees 
exposed  to  the  chemical.  The  risk  is  a 
function  of  the  inherent  hazard  and  the 
amount  of  exposure.  Therefore,  in 
accordance  with  these  scientific 
principles,  OSHA  is  correcting 
paragraph  (d)(5)(iv)  to  state  that  such 
quantities  of  hazardous  chemicals  are 
always  covered  by  the  HCS  when  they 
present  a  health  risk  to  employees  in 
concentrations  below  the  cut-offs. 

Written  Hazard  Communication 
Program 

Mobile  worksites.  Under  the  revised 
final  rule,  OSHA  included  what  is 
termed  a  mobile  worksite  provision 
which  permitted  employers  of 
employees  who  travel  between 
workplaces  during  a  work  shift  to 
maintain  MSDSs  at  the  central 
workplace  as  long  as  the  information  is 
available  to  employees  immediately  in 
the  event  of  an  emergency  (paragraph 
(g)(9)).  Such  employees  would  also  have 
access  at  the  central  location  prior  to 
departing  for  the  other  sites,  and  when 
they  return  to  the  central  location.  This 
appeared  to  OSHA  to  be  a  reasonable 
accommodation  for  such  a  work 
operation,  that  still  provides  employees 
with  immediate  access  to  necessary 
information  in  an  emegency  and  daily 
access  to  all  information  as  a  reference 
source. 

Several  commenters  requested  that 
OSHA  clarify  that  in  this  situation  the 
written  hazard  communication  programs 
may  also  be  maintained  at  the  central 
workplace  (Exs.  5-46,  5-67,  5-79,  and  5- 
110).  (See  also,  Ex.  L-5-100  which 
suggests  that  the  mobile  worksite 
provision  should  apply  when  workers 


are  at  a  remote  site  for  several  days.) 
Therefore  OSHA  is  proposing  to  add  the 
following  paragraph  to  the  written 
hazard  communication  program 
requirements  (paragraph  (e)(5)): 

Where  employees  must  travel  between 
workplaces  during  a  workshift,  i.e.,  their 
work  is  carried  out  at  more  than  one 
geographical  location,  the  written  hazard 
communication  program  may  be  kept  at  a 
central  location  at  the  primary  workplace 
facility. 

It  should  be  noted  that  as  in  the 
situation  with  MSDSs,  this  exception  is 
limited  to  work  operations  where 
employees  travel  during  each  day,  thus 
making  it  somewhat  impractical  to 
either  carry  a  written  program  with 
them,  or  to  have  a  duplicate  copy  at 
each  site  serviced  (such  as  oil  wells). 
Comment  is  invited  on  this  exception 
and  its  application. 

Multi-employer  worksite  provision. 
When  OSHA  promulgated  the  original 
final  HCS,  there  was  a  requirement  in 
the  written  hazard  communication 
program  that  employers  include  in  the 
plan  and  implement  “the  methods  the 
employer  will  use  to  inform  any 
contractor  employers  with  employees 
working  in  the  employer’s  workplace  of 
the  hazardous  chemicals  their 
employees  may  be  exposed  to  while 
performing  their  work,  and  any 
suggestions  for  appropriate  protective 
measures.”  48  FR  53343,  paragraph 
(e)(l)(iii). 

This  provision  was  included  in  the 
rule  to  ensure  that  contractor  employers 
had  enough  information  to  protect  their 
employees  when  performing  work  on 
manufacturing  sites.  Contractors  are 
often  used  in  this  context  to  perform 
such  tasks  as  servicing  and  cleaning  out 
reactor  vessels,  and  their  employees 
may  be  exposed  to  significant  quantities 
of  hazardous  chemicals  under  those 
circumstances. 

The  rule  did  not  address  the  opposite 
situation,  i.e.,  where  a  contractor  brings 
a  hazardous  chemical  to  the 
manufacturing  facility  and  exposes  the 
manufacturing  employer’s  employees. 
OSHA  received  many  inquiries  from 
manufacturers  concerning  this  issue.  It 
is  apparently  a  pervasive  problem,  and 
these  manufacturers  wanted  to  be  able 
to  use  some  provision  in  the  rule  to 
compel  contractors  to  provide  such 
information.  After  a  number  of  informal 
discussions  with  interested  parties 
concerning  how  manufacturers  might 
resolve  this  problem,  OSHA  included  a 
recommendation  in  its  compliance 
directive  (Ex.  4-24)  that  employers 
consider  including  arrangements  for  an 
exchange  of  hazard  information  in  their 
contracts.  We  had  been  told  that  this 
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practice  was  being  used  successfully  by 
a  number  of  manufacturers. 

OSHA  believes  that  this  problem  of 
multiple  employers  using  hazardous 
chemicals  on  the  same  site  becomes 
even  more  pressing  when  the  standard 
covers  the  non-manufacturing  sector, 
particularly  in  the  Construction  industry. 
In  fact,  representatives  of  the 
construction  industry  have  long 
supported  requirements  to  ensure 
information  is  available  to  them  on  such 
sites.  As  noted  in  the  preamble  to  the 
expanded  rule  (see  52  FR  31858-59).  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  made 
recommendations  for  signs,  labels, 
MSDSs,  and  training  on  construction 
sites  as  early  as  1980  (Ex.  4-4,  Report  on 
Occupational  Health  Standards  for  the 
Construction  Industry  (5/16/80)).  At  that 
time  the  Committee  felt  "that  the 
construction  employer  was  not  in  a 
position  to  easily  acquire  information  on 
the  hazards  associated  with  the  many 
products  and  materials  used  in  the 
industry,  but  that  such  information  was 
fundamental  to  the  preparation  of 
warning  signs,  labels,  training  programs, 
and  other  important  job  safety  and 
health  activities."  52  FR  31859.  The  HCS 
did  not  exist  at  the  time  of  the  report, 
and  the  Committee  thus  recommended 
that  a  solution  to  the  problem  of  lack  of 
information  would  be  to  modify  and 
extend  the  existing  OSHA  standard  for 
material  safety  data  sheets  which  at  the 
time  applied  only  to  ship  repairing, 
shipbuilding,  and  ship  breaking  (29  CFR 
1915, 1917,  and  1918): 

The  modified  standard  would  require 
manufacturers  or  formulators  of  harmful 
materials  or  agents  to  supply  material  safety 
data  sheets  along  with  their  products  in  such 
a  fashion  that  they  reach  construction 
employers  *  *  *  Under  the  standard,  these 
data  sheets  would  then  be  available  at  the 
construction  worksite  for  use  by  employers 
and  employees. 

Furthermore,  ACCSH  indicated  in  the 
same  report  that  worker  training  should 
include  the  “exact  identification  of  the 
material  or  process  that  is  hazardous,” 
"health  effects  of  the  material."  and 
“location  and  availability  of  chemical 
identification  lists  and  substance  data 
sheets.”  ACCSH  clearly  believed  that 
substance-specific  information  is 
necessary  and  appropriate  on 
construction  sites. 

This  issue  was  also  addressed  in  a 
number  of  comments  submitted  in 
response  to  the  ANPR.  For  example,  the 
National  Association  of  Home  Builders 
(NAHB)  (Ex.  2-223)  addressed  the  issue 
of  multiple  subcontractors: 

It  is  crucial  that  OSHA  recognize  that  any 
of  these  subcontractors  may  bring 
“hazardous”  materials  onto  the  jobsite,  but 


exposure  to  these  materials  will  not 
necessarily  be  limited  to  employees  of  that 
subcontractor.  Thus,  an  electrician  may  be 
exposed  to  paint  fumes,  and  a  plumber  may 
be  exposed  to  muriatic  acid.  Obviously,  some 
system  of  conveying  information  to  workers 
must  be  developed  which  accounts  for  this 
diverse  workforce  on  the  site. 

Similarly,  the  National  Erectors 
Association  (Ex.  2-226)  suggested: 

The  customer  and  the  general  or  prime 
contractor(s)  should  jointly  develop  and 
agree  on  a  hazard  communication  program 
for  that  site.  The  general  or  prime  contractor 
should  in  turn  discuss  and  develop  an 
appropriate  hazard  communication  program 
with  each  of  the  subcontractors  which  he  has 
control  over.  MSDS  information  should  be 
discussed  and  updated  at  the  weekly  tool  box 
safety  meetings  and  the  contractor  progress 
meetings. 

The  National  Constructors 
Association  (NCA)  (Ex.  2-108)  also 
indicated  that: 

Another  major  problem  exists  in  that 
owner/ clients  do  not  automatically  furnish 
their  MSDS's  to  contractors  working  on  the 
owner/client  property,  that  are  or  could  be. 
exposed  to  owner/client  controlled 
hazardous  substances. 

In  a  later  comment,  NCA  recommended 
that  language  be  included  in  the 
expanded  scope  rule  as  follows  (Ex.  2- 
225): 

Contractor  employers  using  hazardous 
chemicals  which  may  create  a  hazard  to 
employees  of  other  employers  at  a  multi¬ 
employer  workplace  during  normal 
conditions  of  use.  or  during  a  foreseeable 
emergency  shall: 

*  *  *  Inform  the  other  employers  of  the 
storage  and  work  locations  of  the  hazardous 
chemicals: 

*  *  *  Supply  a  copy  of  the  material  safety 
data  sheet  to  each  employer  who  requests  a 
copy; 

*  *  *  Review  the  material  safety  data 
sheet  with  other  employers  whose  work  will 
be  directly  affected  by  the  use  of  the 
hazardous  chemicals. 

In  addition,  NCA  included  a  provision  in 
their  recommended  standard  that 
addressed  employee  access  to  MSDSs  at 
the  worksite:  “The  contractor  employer 
shall  maintain  copies  of  the  material 
safety  data  sheets  for  each  hazardous 
chemical  used  by  the  contractor 
employer,  or  furnished  by  another 
employer  in  the  workplace,  and  shall 
make  them  readily  accessible  during 
each  work  shift  to  employees  when  they 
are  in  their  work  area(s).” 

The  American  Road  &  Transportation 
Builders  Association  (Ex.  2-81)  also 
addressed  the  issue:  “Coordination  of 
responsibility  for  MSDS  access, 
labeling,  and  training,  again,  is 
necessary  *  *  \  A  possible  compromise 
would  be  to  make  the  information 
available  where  notices  are  generally 


posted,  at  a  central  location,  where 
workers  often  report  for  work." 

The  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  (Ex.  2-105) 
reported  that  contractors  are  already 
making  MSDSs  available  on 
construction  sites: 

Many  contractors  now  keep  a  loose-leaf 
book  of  MSDSs  in  their  trailer  on  site  for  each 
access.  Some  contractor  associations  have 
produced  loose-leaf  binders  that  review  the 
chemicals  commonly  used  at  worksites,  their 
hazards,  and  the  HCS  requirements.  There 
are  also  numerous  private  services  available 
to  provide  data  sheets  on  microfiche  and  on¬ 
line  by  computers  *  *  *.  Microfiche  takes  up 
little  space  (one  loose-leaf  binder)  *  *  *.  Any 
contractor  with  a  personal  computer  could  tie 
into  an  MSDS  data  base  by  purchasing  a 
modem. 

The  International  Brotherhood  of 
Painters  and  Allied  Trades  (IBP AT) 
indicated  that,  as  a  general  rule,  MSDSs 
have  not  been  provided  automatically  to 
contractors.  However,  paint 
manufacturers  have  usually  provided 
them  when  requested.  G*ven  the  short 
duration  of  some  construction  jobs, 
however,  receipt  upon  request  from  the 
manufacturer  is  too  late — the  job  is 
completed.  "Failure  to  have  the  MSDS 
available  ahead  of  time  does  not  allow  a 
contractor  ample  opportunity  to  take 
into  consideration  the  kind  of  equipment 
that  may  be  necessary  to  do  a  job  safely 
*  *  (Ex.  2-199).  The  IBPAT  confirms 
that  MSDSs  are  necessary  to  properly 
protect  painters,  regardless  of  whether 
the  paints  are  industrial  coatings  or 
consumer  products:  "If  the  paint 
manufacturer  has  any  reason  to  believe 
that  a  product  sold  will  be  used  by  a 
professional,  then  the  product  should  be 
provided  with  ways  sufficient  for  the 
employer  and  the  user  to  assure  that  the 
employer  will  receive  the  proper  MSDS 
for  the  product  *  *  *.  In  general, 
products  purchased  by  professional 
paint  or  allied  product  applicators  are 
used  at  quicker  rates  for  longer  periods 
of  time  thus  the  same  product  will  often 
pose  greater  risk  to  professionals  than 
consumers.  The  types  of  products  so 
purchased  are  also  extremely  varied, 
ranging  from  rather  benign  to  extremely 
hazardous  *  * 

In  preparing  the  revised  final  rule, 
OSHA  took  these  comments  into 
consideration  and  included  a  multi¬ 
employer  worksite  provision  in  the 
written  hazard  communication  program 
requirements  (52  FR  31880;  paragraph 
(e)(2),  as  summarized  below): 

Employers  who  produce,  use,  or  store 
hazardous  chemicals  at  a  workplace  in  such 
a  way  that  the  employees  of  other 
employees)  may  be  exposed  (for  example, 
employees  of  a  construction  contractor 
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working  on-site)  shall  additionally  ensure 
that  the  hazard  communication  programs 
developed  and  implemented  under  this 
paragraph  (e)  include  the  following: 

*  *  *  The  methods  the  employer  will  use  to 
provide  the  other  employer(s)  with  a  copy  of 
the  material  safety  data  sheet,  or  to  make  it 
available  at  a  central  location  in  the 
workplace,  for  each  hazardous  chemical  the 
other  employer(s)’  employees  may  be 
exposed  to  while  working; 

*  *  *  The  methods  the  employer  will  use  to 
inform  the  other  employer(s)  of  any 
precautionary  measures  that  need  to  be  taken 
to  protect  employees  during  the  workplace's 
normal  operating  conditions  and  in 
foreseeable  emergencies;  and, 

*  *  *  The  methods  the  employer  will  use  to 
inform  the  other  employer(s)  of  the  labeling 
system  used  in  the  workplace. 

As  described  in  the  preamble  to  the 
final  rule  (52  FR  31865),  this  type  of 
provision  is  necessary  to  ensure  that  all 
employees  have  sufficient  information  to 
protect  themselves  in  the  workplace, 
regardless  of  which  employer  uses  the 
hazardous  chemical.  It  also  ensures  that 
employers  have  the  necessary 
information  to  adequately  conduct 
training,  and  to  select  appropriate 
protective  measures  for  the  work 
operation.  Several  OSHA-approved 
State  Plan  States  have  incorporated 
similar  provisions  in  their  expanded 
scope  rules,  and  have  successfully 
implemented  them. 

ACCSH  reviewed  the  multi-employer 
worksite  provision  at  its  meeting  on 
June  23, 1987,  and  did  not  raise 
objections  to  the  items  addressed, 
including  the  provision  for  MSDSs  to  be 
made  available  on  multi-employer 
worksites  (Ex.  4-6).  ACCSH 
recommended  that  provisions  regarding 
material  safety  data  sheets  be  amended 
to  preclude  use  of  a  chemical  on-site 
prior  to  receipt  of  an  MSDS  (Ex.  4-6,  Tr. 
218,  222),  and  that  employees  who  travel 
between  workplaces  must  have  a  copy 
of  an  MSDS  in  their  vehicles  for  each 
chemical  they  will  be  using  (Tr.  243). 

One  member  cited  an  incident  which 
occurred  on  a  construction  site  involving 
a  potentially  carcinogenic  material.  The 
label  indicated  the  potential 
carcinogenic  effects,  but  did  not  provide 
suggested  protective  measures.  This  is 
consistent  with  the  HCS  since  protective 
measures  are  only  required  to  be 
included  on  the  MSDS.  The  job  was 
stopped  for  three  days  until  the 
company  could  obtain  the  MSDS  and 
ascertain  from  if  the  protective 
measures  they  needed  to  implement  to 
protect  the  Workers.  “This  unfortunately 
is  what  is  happening  with  a  lot  of  labels 
that  are  being  used  today.  The  labels  are 
not  specific  enough,  and  as  a  result,  the 
control  measures  that  are  necessary  to  ' 
use  thaf  rhatefial  are  not  readily  “ 


available  until  they  get  a  material  safety 
data  sheet  and  read  the  details  on  it.” 

Tr.  188. 

Another  member  suggested  that 
obtaining  and  maintaining  MSDS 
information  on  a  worksite  is  analogous 
to  obtaining  and  maintaining 
instructions  for  assembling  or  installing 
equipment  and  similar  tasks  that  are 
commonly  performed  in  construction. 

The  paperwork  necessary  to  provide 
instructions  is  routinely  provided  prior 
to  use  as  the  job  would  have  to  be 
stopped  if  it  was  not  received  from 
suppliers  at  that  time.  “If  the  same 
urgency  was  placed  on  the  MSDS  in 
getting  it  to  the  job  as  it  was  [on]  getting 
instructions  on  how  to  put  *  *  * 
together  a  piece  of  equipment  on  the  job, 
it  would  arrive  there.”  Tr.  190. 

OSHA  decided  that  the  provisions  as 
written  adequately  addressed  the 
problems  raised,  i.e.,  the  standard 
already  requires  suppliers  to  provide  the 
MSDSs,  and  employers  to  have  MSDSs 
for  each  hazardous  chemical  in  the 
workplace.  However.  OSHA  believes 
that  the  ACCSH’s  discussion  of  the 
issues  and  the  recommendations  made 
regarding  MSDSs  clearly  indicate  that 
the  Committee  did  not  envision  hazard 
communication  requirements  for 
construction  that  do  not  include  on-site 
availability  of  MSDSs. 

The  Committee  also  suggested  that 
OSHA  clarify  the  language  of  the  rule  to 
ensure  that  the  written  programs  are 
maintained  at  each  worksite,  and  OSHA 
adopted  that  recommendation  in  the 
revised  Final  rule.  Furthermore,  on 
November  3, 1987,  after  reviewing  the 
OMB  letter  regarding  the  information 
collection  requirements  of  the  rule, 
ACCSH  unanimously  reaffirmed  its 
position  that  while  a  separate  standard 
would  be  preferred  for  the  construction 
industry,  “the  Committee  does  not  feel  it 
would  be  appropriate  to  exempt  or 
remove  protections  existing  now”  under 
the  HCS,  and  that  the  rule  continue  to 
apply  in  construction  (Ex.  4-74). 

As  discussed  above  regarding 
consumer  products,  without  MSDSs  the 
hazard  communication  program  will  not 
be  effective.  The  consensus  of  the 
participants  in  the  rulemaking  on  the 
original  final  rule  was  that  labels  can 
only  provide  limited  information — the 
detailed  source  of  information  must  be 
the  MSDS.  Furthermore,  adequate 
training  cannot  be  conducted  if  the 
information  is  not  available  on  the 
substances  involved.  As  the  National 
Paint  and  Coatings  Association  (H-^022 
Ex.  19-62)  stated: 

NPCA  concurs  with  the  Agency’s 
assessment  of  the  function  and  utility  of  the  .. 
MSDS  as  the  primary  component  of  a  Hazard 
Communications  Program  *  *  *.  The  label  is 


limited  in  the  amount  and  detail  of  hazard 
information  which  it  can  contain  and  still 
effectively  communicate.  The  MSDS  serves 
as  the  source  document  and  amplification  of 
the  information  presented  on  the  label  *  *  * 
NPCA  has  had  a  long-standing  policy  of 
recommending  that  MSDS’s  be  provided  to 
customer/employers  even  though  not  as  yet 
required  by  law 

OSHA  agrees  with  NPCA’s  assessment 
of  the  importance  of  MSDSs,  although 
their  more  recent  comments  do  not 
appear  to  be  consistent  with  this 
approach  since  they  have  suggested  that 
MSDSs  are  not  necessary  for  paint 
contractors  (Ex.  5-75).  OSHA  believes 
the  need  for  such  information  is  just  as 
critical  in  the  non-manufacturing  sector 
where  employees  are  exposed  to  the 
same  hazardous  chemicals  as  in  the 
manufacturing  sector.  Many  other 
manufacturers  and  their  representatives 
concurred  with  OSHA’s  conclusion  that 
a  program  cannot  be  effective  without 
all  of  the  major  components  included  in 
the  OSHA  rule — including  MSDSs  being 
available  to  employees  and  employers 
at  the  job  site  (see,  e.g.,  H-022  Exs.  19- 
62, 19-91. 19-124, 19-156, 19-185,  and  19- 
199.) 

The  comments  received  following 
publication  of  the  final  rule  are  mixed 
on  this  issue.  One  commenter  (Ex.  5- 
108)  posed  a  question  that  we  believed 
was  answered  by  the  multi-employer 
worksite  provision:  “Although  the  law 
for  training  and  maintaining  MSDS  will 
put  the  responsibility  for  their 
employees  on  the  subcontractor,  how 
about  the  exposure  of  two  or  more 
subcontractors’  employees  to  each 
other,  our  exposure  to  products 
subcontractors’  employees  are  using  and 
their  employees’  exposure  to  products 
we  are  using?  These  are  not  everyday 
problems  in  manufacturing,  therefore, 
here  is  another  complex  area  that 
should  be  considered  if  the  standard  is 
to  be  expanded."  We  agree,  and  hence 
addressed  it  in  the  written  program 
requirements. 

Several  commenters  believed  that  the 
provisions  would  not  work  because  of 
the  number  of  contractors  on  the  site 
and  the  potential  number  of  chemicals 
(Exs.  5-83,  5-84,  and  5-89).  One 
suggested  alternative,  however,  was  to 
allow  contractors  to  deposit  copies  of 
their  MSDSs  in  a  central  location  on-site 
or  make  them  available  on  some 
reasonable  basis  such  as  in  their  truck. 
This  is  already  explicitly  permitted 
under  the  rule.  Similarly,  the  National 
Association  of  Home  Builders  (NAHB) 
testified  during  the  OMB  paperwork 
meeting  (Ex.  5-76,  Tr.  53}  on  the  issue  of 
keeping  MSDSs  on  a  multi-employer 
worksite.  When  questioned  as  to  the 
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feasibility  of  keeping  them  at  a  central 
location  on  the  site,  NAHB  indicated 
that  the  preamble  to  the  revised  final 
rule  appeared  to  allow  such  an  option, 
but  the  standard  did  not.  “Now  if 
OSHA’s  honest  opinion  is  that  a  central 
MSD  depository  on  the  site  will  take 
care  of  multi-employer  worksites,  let’s 
see  it  in  the  rule  *  *  See  paragraph 
(e)(2)(i)  stating  that  the  written  program 
shall  include  methods  the  employer  will 
use  to  either  “provide  the  other 
employer(s)  with  a  copy  of  the  material 
safety  data  sheet  or  make  it  available  at 
a  central  location  in  the  workplace."  52 
FR  31880.  This  is  in  the  rule  itself,  and 
appears,  therefore,  to  address  NAHB's 
statement. 

Some  commenters  have  clearly 
misinterpreted  the  requirements  of  the 
rule  for  multi-employer  worksites.  For 
example,  the  Alliance  of  the  Textile 
Care  Associations  (ACTA)  (Ex.  6,  Tr. 
190-198]  argued  that  they  would  have  to 
maintain  in  their  facilities  MSDSs  for  all 
chemicals  at  their  customers’  sites.  “An 
industrial  laundry  would  be  required  to 
maintain  material  safety  data  sheets 
and  other  information  from  between 
1,000  and  5,000  businesses.  If  one 
assumes  only  very  conservatively  10 
material  safety  data  sheets  per  account, 
this  would  mean  that  an  industrial 
launderer  would  be  confronted  with 
between  10,000  and  50,000  material 
safety  data  sheets  organized  by  service 
route  *  *  The  HCS  does  not  require 
any  such  collection. 

First  of  all,  there  is  no  requirement  to 
maintain  MSDSs  for  products  at  other 
sites  so  the  launderer  would  not  be 
required  to  maintain  in  its  facilities  any 
MSDSs  from  the  facilities  on  its  routes. 
MSDSs  are  only  required  for  the 
chemicals  used  at  the  facility  of  concern. 
Secondly,  service  employees  who  are 
simply  picking  up  and  dropping  off 
materials  such  as  described  in  this 
testimony  (10  minutes  in  the  facility)  are 
not  generally  “working"  on  that  site  in 
the  sense  of  the  multi-employer  worksite 
provision,  and  are  probably  not 
“exposed"  to  the  chemicals  in  the 
facility,  The  ACTA  indicates  that  the 
HCS  requires  training  on  each  and  every 
chemical — this  is  not  true.  The  HCS 
requires  training  on  hazards,  and  this 
can  be  presented  either  by  chemical  or 
by  categories  of  hazard  (e.g., 
flammability).  In  most  situations,  it  is 
more  practical  and  effective  to  train  by 
hazard  categories.  Furthermore,  the 
training  teaches  employees  to  use 
substance-specific  information  available 
to  them  on  labels  and  material  safety 
data  sheets.  The  delivery  people  should 
receive  such  training,  be  advised  to  read 
tables,  and  trained  to  request  material 


safety  data  sheets  if  they  are  “exposed” 
in  the  conduct  of  their  duties  at  the 
customer's  site  and  need  more 
information.  Availability  of  the  MSDSs 
at  the  customer's  site  satisfies  the 
requirements  of  the  rule. 

Although  some  of  these  commenters 
mentioned  the  large  number  of 
chemicals  on-site  as  being  a  potential 
problem,  others  argued  that  construction 
sites  have  few  hazardous  chemicals,  and 
therefore  do  not  need  right-to-know 
programs  (see,  e.g..  5-17,  5-58,  5-81,  5- 
86,  5-108,  and  5-117.)  However,  it  was 
interesting  to  OSHA  to  note  that  the 
alternative  recommended  by  these 
commenters  to  the  rule  as  written  was 
to  require  the  following  (Exs.  5-10,  5-65, 
and  5-117): 

Post  a  list  of  hazardous  chemicals  at  the 
job  site  with  a  copy  of  the  MSDS. 

Each  contractor  is  responsible  for  posting 
only  MSDS  for  substances  they  are  using. 

Make  available  to  all  employees  a  list  of 
hazardous  substances  being  used  at  site. 

Require  proper  labeling  for  all  hazardous 
substances  prior  to  purchase. 

Require  contractors  to  provide  personal 
protective  equipment  for  their  employees. 

It  appears  that  if  these  construction 
employers  are  recommending  that 
MSDSs  be  maintained  at  the  worksite, 
they  must  consider  it  to  be  feasible  and 
appropriate.  This  worksite  accessibility 
appears  to  be  feasible  at  even  the 
smallest  sites  (IBPAT,  Ex.  2-199): 

The  painting  contractor  usually  has  an 
office,  a  trailer,  a  hotel  room,  a  car,  a  shoe 
box — somewhere — from  which  business  is 
conducted  and  where  are  found  documents 
pertaining  to  the  job,  such  as  bid  specs, 
purchase  orders,  employment  rosters,  coating 
technical  data  sheets  and  so  on.  All  of  these 
are  materials  which  from  time  to  time  during 
the  course  of  a  job  the  employer  will  be 
required  to  make  available  or  use  at  the  job 
site.  MSDS’s  would  be  treated  similarly. 

OSHA  still  believes  that  the  multi¬ 
employer  worksite  provision  is  critical 
to  the  proper  functioning  of  the  rule,  and 
that  MSDSs  are  necessary  to  ensure  that 
proper  information  is  available  to  both 
employers  and  employees.  We  are 
inviting  further  comment  on  this 
provision. 

OMB  Determination.  OMB  has  stated 
that  the  “practical  utility  for  the 
requirement  to  bring  MSDSs  on-site  at 
multi-employer  workplaces”  has  not 
been  demonstrated.  According  to  OMB, 
an  acceptable  option  would  be  to 
“require  employers  at  multi-employer 
worksites  to  keep  labels  intact  on  any 
containers  they  bring  onto  the  worksite: 
to  train  their  employees  in  the  hazards 
with  which  they  work  directly,  in 
recognition  of  and  response  to  the 
general  hazards  that  are  likely  to  be 
introduced  by  Other  employers,  and  in 


the  need  to  observe  hazard  labels  on  the 
worksite  and  request  MSDSs  when 
further  information  is  needed:  and  to 
provide  MSDSs  to  other  employers  upon 
request."  OMB  has  disapproved  the 
“requirement  to  bring  MSDSs  onto 
multi-employer  worksites.”  OMB’s 
suggested  approach  “relies  on  labels 
and  general  hazard  training  to  protect 
workers  from  substances  brought  onsite 
by  other  employers."  OSHA  invites 
comment  on  this  approach  as  well. 

Labels  and  Other  Forms  of  Warning 

As  mentioned  previously.  OSHA 
proposes  to  modify  the  language  in 
paragraph  (f)(5)  to  clarify  what  types  of 
hazard  warnings  are  permitted  on  labels 
of  in-house  chemical  containers.  OSHA 
is  modifying  the  rule  (paragraph  (f)(5)(H). 
to  clarify  that  employers  may,  as  an 
alternative  to  specific  hazard  warnings, 
provide  more  general  hazard 
information  on  the  labels  as  long  as  the 
specific  physical  and  health  hazards  of 
the  chemicals  are  conveyed  through 
implementation  of  the  other  aspects  of 
the  hazard  communication  program  (i.e.. 
provision  of  data  sheets  and  training). 

For  example,  some  labeling  systems 
indicate  the  presence  of  a  “health" 
hazard  and  rate  the  severity  of  that 
hazard  using  a  number  system.  The 
specific  health  hazard  is  not  on  the  label 
under  this  system,  but  is  available  on 
the  MSDS.  Employers  using  this  type  of 
hazard  rating  system  must  ensure  that 
the  worker  has  the  required  ready 
access  to  the  data  sheet,  and 
understands  the  labeling  system  used 
and  how  to  obtain  and  use  the 
information  provided.  The  training 
program  must  address  these  aspects  of 
the  employer's  hazard  communication 
program.  Precautionary  statements 
alone  are  not  considered  to  be  general 
hazard  information  under  this  provision. 

In  the  revised  final  rule,  OSHA  made 
a  change  to  the  labeling  requirements 
for  shipments  of- solid  metal.  Solid  metal 
is  often  considered  to  be  an  “article" 
under  the  rule,  and  thus  exempt.  Where 
the  metal  is  not  an  “article"  since  its 
downstream  use  results  in  hazardous 
chemical  exposure  to  employees 
working  with  it,  a  provision  was  added 
which  allows  shippers  of  this  type  of 
material  to  send  the  label  information 
once,  similar  to  material  safety  data 
sheet  transmittal,  as  long  as  the  material 
is  the  same  and  it  is  being  shipped  to  the 
same  customer.  In  these  situations,  there 
should  be  no  hazard  to  anyone  handling 
the  metal  from  the  time  it  is  produced  in 
solid  form,  until  the  time  someone  works 
on  it  in  a  way  that  releases  a  chemical 
hazard.  Since  the  label  information  - 
transmitted  would  only  reflect  the 


BEST  COPY  AVAILABLE 


29846 


Federal  Register  /  Vol.  53,  No.  152  /  Monday,  August  8,  1988  /  Proposed  Rules 


chemical  hazards  released  when  it  is 
later  worked  on,  the  label  would  not 
provide  any  hazard  information  that  is 
needed  by  those  handling  the  material 
in  transit.  The  label  information  does 
serve  a  different  purpose  than  the  MSDS 
as  the  label  is  an  immediate  visual 
warning,  a  "snapshot  picture”  of  the 
hazards,  whereas  the  MSDS  provides 
detailed  hazard  information.  It  was 
emphasized  that  this  exception  is  only 
for  the  solid  metal  itself — any  hazardous 
chemicals  present  in  conjunction  with 
the  metal  in  such  a  form  that  employees 
may  be  exposed  when  handling  the 
material  (e.g.,  cutting  fluids,  lubricants, 
and  greases),  would  require  labels  with 
each  shipment. 

OSHA  is  proposing  to  further  modify 
this  exception  to  include  wood,  plastic, 
and  whole  grain.  We  believe  the 
situation  involving  wood  and  plastic  is 
analogous  to  solid  metal  in  that  the 
hazard  potential  is  in  the  downstream 
use  and  does  not  involve  employees 
involved  in  transit  For  whole  grain,  we 
recognize  that  some  dust  may  be 
generated  during  the  transportation 
process,  but  believe  that  the  repetitive 
nature  of  the  shipments  and  the 
relatively  small  amount  of  dust 
generated  due  to  the  handling  at  this 
stage  makes  such  an  exemption 
appropriate.  (See,  e.g.,  Ex.  5-13,  5-15,  5- 
21,  5-52,  and  5-92.)  The  Agency  invites 
comment  on  this  extended  exception. 

Material  Safety  Data  Sheets 

As  described  in  more  detail  above, 
OSHA  is  proposing  to  modify  paragraph 
(g)(7)  dealing  with  the  distribution  of 
hazardous  chemicals  to  clarify  the 
duties  of  the  retail  distributor  in 
particular,  but  also  distributors  in 
general.  First  of  all,  the  language 
regarding  the  general  duty  for 
distributors  to  provide  MSDSs  has  been 
modified  to  track  the  language  in 
paragraph  (g)(6)  immediately  preceding 
it  regarding  the  duty  of  chemical 
manufacturers  and  importers  to  transmit 
such  information  with  their  initial 
shipment  and  with  the  first  shipment 
after  a  material  safety  data  sheet  is 
updated.  Previously,  the  rule  simply 
stated  that  “distributors  shall  ensure 
that  material  safety  data  sheets,  and 
updated  information,  are  provided  to 
other  distributors  and  employers."  This 
slight  modification  clarifies  that 
distributors  are  required  to  provide 
MSDSs  in  the  same  manner  that 
chemical  manufacturers  and  importers 
do. 

The  paragraph  further  indicates  that 
retail  distributors  only  need  to  provide 
MSDSs  if  they  have  commercial 
accounts  for  employers  purchasing 
hazardous  chemicals.  If  an  employer 


incidentally  purchases  a  hazardous 
chemical  from  them,  and  they  are  not 
required  to  have  one  available  since 
they  don't  use  the  chemical  or  have 
commercial  accounts,  then  the  retail 
distributor’s  duty  is  limited  to  providing 
that  employer  with  the  name,  address, 
and  telephone  number  of  the  supplier 
from  which  the  MSDS  can  be  obtained. 

Employee  Information  and  Training 

OSHA  is  not  proposing  to  modify  the 
training  requirements.  However,  a 
number  of  comments  were  received 
regarding  training  in  construction  and 
the  Agency  would  like  to  respond 
generally  to  some  of  the  issues  raised. 

Several  commenters  noted  that 
construction  standards  already  require 
training,  and  clarification  of  the 
construction  training  standards  is  all 
that  is  necessary  (Exs.  5-58,  5-86,  and  5- 
108).  OSHA  agrees  that  the  construction 
industry  is  unique  among  the  non¬ 
manufacturing  industries  because  there 
are  long-standing  requirements  for 
regular  training  regarding  hazardous 
chemicals  (the  following  are  summaries 
of  the  relevant  subparagraphs  of  29  CFR 
1926.21): 

(2)  The  employer  shall  instruct  each 
employee  in  the  recognition  and  avoidance  of 
unsafe  conditions  and  the  regulations 
applicable  to  this  work  environment  to 
control  or  eliminate  any  hazards  or  other 
exposure  to  illness  or  injury. 

(3)  Employees  required  to  handle  or  use 
poisons,  caustics,  and  other  harmful 
substances  shall  be  instructed  regarding  the 
safe  handling  and  use,  and  be  made  aware  of 
the  potential  hazards,  personal  hygiene,  and 
personal  protective  measures 

required  *  *  * . 

(5)  Employees  required  to  handle  or  use 
flammable  liquids,  gases,  or  toxic  materials 
shall  be  instructed  in  the  safe  handling  and 
use  of  these  materials  and  made  aware  of  the 
specific  requirements  contained  in  Subparts 
D,  F,  and  other  applicable  subparts  of  this 
part. 

Employers  who  are  in  compliance  with 
these  provisions  as  required  will  largely 
be  in  compliance  with  the  HCS  training 
provisions  as  well.  The  HCS  will  simply 
require  that  construction  employers 
supplement  these  already  established 
training  programs  with  the  additional 
information  required  by  the  HCS,  such 
as  the  existence  of  the  rule  and  the  use 
and  availability  of  labels  and  MSDSs. 

Coverage  of  construction  employers 
under  the  HCS  will  enable  them  to 
provide  more  effective  training  under 
the  construction  rules  because  the  HCS 
will  ensure  they  are  provided  with 
necessary  substance-specific 
information  upon  which  to  base  an 
appropriate  training  program.  It  will  also 
enable  them  to  select  more  appropriate 
protective  measures  for  the  hazardous 


chemicals  on  their  sites.  As  has  been 
previously  cited,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  has  long  recognized  the 
construction  employers’  decreased 
ability  to  properly  transmit  hazard 
information  and  design  appropriate 
protective  measures  without  the  labels 
and  MSDSs  for  the  specific  products 
(Ex.  4—4). 

With  regard  to  suggestions  that  more 
guidance  be  provided  for  training, 

OSHA  promulgated  voluntary  training 
guidelines  for  employers  in  1984.  These 
have  recently  been  reprinted  along  with 
all  OSHA  training  requirements  in 
"Training  Requirements  in  OSHA 
Standards  and  Training  Guidelines,” 
OSHA  2254  (revised)  (Ex.  4-58).  Copies 
may  be  obtained  from  OSHA’s 
publication  office  at  (202)  523-9667. 

Addition  of  Appendix  E.  OSHA  has 
included  a  new  nonmandatory  appendix 
in  this  proposal  to  provide  additional 
guidance  to  employers  complying  with 
the  HCS.  This  appendix  suggests  the 
steps  an  employer  should  follow  to 
achieve  compliance,  and  provides  some 
information  regarding  how  OSHA  will 
be  enforcing  the  requirements  of  the 
HCS.  This  should  assist  employers  in 
designing  and  implementing  effective 
programs. 

III.  Analyses  of  Regulatory  Impact, 
Regulatory  Flexibility,  and 
Environmental  Impact 

Executive  Order  12291  (46  FR 13197, 
Feb.  19, 1981)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  economic  consequences  on 
the  national  economy,  individual 
industries,  geographical  regions,  or 
levels  of  government.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
similarly  requires  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  consider  the  impact  of  a 
regulation  on  small  entities. 

Consistent  with  these  requirements, 
the  Office  of  Regulatory  Analysis  (ORA) 
prepared  a  preliminary  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  NPRM  OSHA  expected 
to  publish  to  expand  the  Hazard 
Communication  Standard  (HCS)  to  the 
non-manufacturing  sector.  The 
preliminary  analysis  describes  the 
industries  affected  by  the  standard, 
some  of  the  potential  benefits  that  will 
accrue  to  employees  exposed  to 
hazardous  chemicals  at  their  places  of 
work,  the  costs  of  compliance  with  the 
standard,  and  the  technological  and 
economic  feasibility  of  the  provisions.  It 
was  completed  July  1, 1987,  and  was  , 
submitted  to  the  OSHA  Docket  (Ex.  4—1) 
on  August  14, 1987.  As  has  been 
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described  more  fully  above,  OSHA  was 
ordered  by  the  Third  Circuit  to  expand 
the  rule  based  on  the  record  developed 
by  the  Agency  at  the  time  of  the  1983 
rule.  The  impact  analyses  prepared  after 
that  time  period  were  summarized  in  the 
preamble  to  the  final  rule  and  made 
available  in  the  docket  because  they 
provided  supplemental  evidence  of  the 
economic  and  technological  feasibility 
of  the  expansion  of  the  scope.  The 
current  NPRM  is  merely  a  revision  of  the 
already  promulgated  expansion  of  the 
scope,  and  any  further  analyses  are 
related  solely  to  that  revision.  The 
analyses  performed  prior  to  publication 
of  the  final  rule  are  not  being  revised. 
However,  OSHA  is  taking  this 
opportunity  to  discuss  some  issues  that 
have  been  raised  related  to  those 
analyses.  See,  e.g.,  U.S.  Small  Business 
Administration,  Exs.  4-88  and  5-93. 

To  ensure  that  the  Agency  had  all 
available  information  regarding  the 
economic  feasibility  of  extending  the 
HCS  to  nonmanufacturing  industries, 
OSHA  invited  the  public  to  submit 
additional  data  and  evidence  pertaining 
to  feasibility  at  the  time  of  the 
publication  of  the  final  rule. 

A  number  of  comments  were  received. 
Many  of  these  comments  provided  no 
specific  data  or  evidence  regarding 
either  the  costs  or  the  analysis,  but 
rather  simply  indicated  that  the  costs 
would  be  larger  than  estimated.  OSHA 
maintained  that  the  economic 
methodology  used  in  the  analysis  is 
appropriate,  and  the  costs  are  based  on 
reasonable  assumptions. 

In  general,  three  specific  criticisms 
were  made  regarding  the  approach  to 
the  analysis:  (a)  The  data  used  by  ORA 
from  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  National  Occupational  Hazard 
Survey  (NOHS)  and  the  National 
Occupational  Exposure  Survey  (NOES) 
to  estimate  the  number  of  Material 
Safety  Data  Sheets  (MSDSs)  which  a 
given  establishment  would  be  required 
to  maintain  are  inappropriate  and  have 
resulted  in  low  cost  estimates  for 
maintaining  MSDSs:  (b)  the  estimate  of 
two  hours  of  professional  time  required 
for  providing  a  written  program  is  too 
low;  and  (c)  the  cost  estimates  related  to 
the  Superfund  Amendment  and 
Reauthorization  Act  (SARA),  Title  III. 
Sections  311  and  312,  are  too  low. 

The  Office  of  Regulatory  Analysis 
used  the  same  approach  to  estimating 
costs  associated  with  the  Hazard 
Communication  Standard  for 
nonmanufacturing  that  it  did  for 
manufacturing.  This  methodology  was 
successfully  used  to  determine  the 
potential  costs  of  the  Hazard 
Communication  Standard  for 


manufacturing,  and  use  of  the  same 
approach  ensured  comparability  of  the 
analyses.  In  the  1983  analysis,  OSHA 
relied  on  exposure  data  from  the  NIOSH 
National  Occupational  Hazard  Survey 
conducted  between  1972  and  1974  to 
estimate  the  extent  of  exposure  to 
hazardous  chemicals,  and  thus  the 
numbers  of  MSDSs  that  would  be 
required.  Few  comments  were  received 
on  this  approach,  although  some 
manufacturers  argued  that  these  data 
had  been  collected  ten  years  prior  to  use 
in  the  OSHA  analysis,  and  that  the 
industries’  characteristics  had  changed 
(Docket  H-022,  Exs.  19-44, 19-76, 19-91, 
19-147).  However,  the  NOHS  was  the 
only  data  source  available  to  OSHA  to 
obtain  these  types  of  estimates  and  it 
was  used  in  the  final  impact  analysis  for 
the  1983  rule. 

OSHA  considered  this  concern  in 
preparation  of  the  analysis  for  the  rule's 
expansion  to  the  nonmanufacturing 
sector,  and  subsequently  utilized 
unpublished  data  from  the  National 
Occupational  Exposure  Survey  (NOES), 
conducted  between  1981  and  1983,  to 
estimate  the  average  number  of  MSDSs 
that  would  have  to  be  maintained  by 
nonmanufacturing  firms  under  the 
extended  HCS. 

The  NOES  and  NOHS  surveys  were 
conducted  by  NIOSH  to  gather 
information  concerning  the  number  of 
physical,  chemical,  and  biological 
hazards  to  which  a  worker  is  potentially 
exposed  in  the  workplace.  The  NOHS 
survey  was  conducted  from  1972-1974 
and  consisted  of  samples  from  5,200 
facilities  in  67  Standard  Metropolitan 
Statistical  Areas  and  included 
establishments  of  all  sizes  in  assorted 
industries.  The  NOES  survey  was 
conducted  from  1981-1983  and  consisted 
of  samples  from  4,490  establishments  in 
98  geographic  areas  and  was  also 
representative  of  facilities  of  all  sizes  in 
many  industries. 

In  order  to  estimate  the  number  of 
products  for  which  a  firm  must  maintain 
an  MSDS,  the  NOES  survey  data  was 
used  wherever  possible  because  it  was 
more  recent  than  the  NOHS  data  and  it 
collected  information  on  trade  name 
products.  While  the  principal  objective 
of  the  survey  was  to  assess  the  number 
of  chemical  (as  well  as  physical  and 
biological)  agents  to  which  a  worker  Is 
potentially  exposed,  when  NOES 
surveyors  observed  products  being  used 
which  were  known  only  by  trade  name, 
they  wrote  down  manufacturing 
information  about  the  products  and 
researched  the  chemical  ingredients 
when  the  field  work  of  the  survey  was 
complete.  In  this  way  NIOSH  could 
eventually  determine  which  chemical 


agents  workers  are  exposed  to  while 
using  a  product. 

OSHA  requested  the  unpublished 
NOES  data  from  NIOSH  after  the  field 
work  was  completed,  but  before  the 
trade  name  products  were  broken  down 
into  their  constituent  chemicals. 
Consequently,  the  NOES  data  used  by 
ORA  is  a  count  of  actual  products 
containing  hazardous  chemicals  to 
which  a  worker  is  potentially  exposed 
and  is  therefore  representative  of  the 
number  of  MSDSs  an  employer  will  be 
required  to  maintain  under  the  Hazard 
Communication  Standard.  The  product 
orientation  of  the  1982  NOES  survey 
was  consistent  with  OSHA's  needs  in 
assessing  the  MSDS  requirements  of 
HCS.  The  HCS  requires  a  MSDS  for  a 
mixture  or  product,  not  for  each 
chemical  constituent  of  that  mixture. 
Although  some  employers  have  chosen 
to  maintain  the  MSDSs  for  each 
component  when  mixture-specific 
information  does  not  exist — and  OSHA 
permits  that  approach — it  is  not  required 
and  a  product  MSDS  is  always 
preferable.  When  NOES  product  data 
were  unavailable,  earlier  NOHS 
chemical  specific  data  were  used  after 
they  were  adjusted  downward  to  make 
the  numbers  comparable  to  the  newer, 
product-oriented  NOES  data.  Some 
criticisms  of  the  appropriateness  of  the 
NIOSH  data  evidently  arose  from  the 
belief  that  OSHA  should  estimate  the 
number  of  chemicals  handled  rather 
than  the  total  number  of  products.  This 
approach  would  not  be  consistent  with 
the  requirements  of  the  rule. 

It  is  also  interesting  to  note  that 
another  concern  expressed  by  the 
manufacturing  industries  about  the 
NOHS  data  was  that  it  overcounted  the 
number  of  potential  hazards.  The 
Chemical  Manufacturers  Association 
(CMA)  submitted  material  to  the  docket 
(H-022,  Ex.  19-76)  which  discussed  the 
NOHS  data  base.  CMA’s  fear  was  that 
OSHA’s  reliance  on  the  NOHS  data  may 
“overstate  the  existing  hazards 
presented  by  chemicals  in  the 
workplace,"  and  that  the  results  of  an 
exhaustive  review  of  the  NOHS  report 
by  the  Franklin  Research  Center 
concluded  that  “occupational  exposure 
to  potential  carcinogens  has  been 
greatly  overestimated."  However, 
NIOSH’s  testimony  confirmed  the 
validity  of  using  the  NOHS  data  for 
estimation  of  hazardous  chemical 
exposures,  and  certainly  the  NOHS  and 
NOES  data  are  the  best  information 
available  that  is  based  upon  a  large 
sampling  of  industry  types  and  sizes. 
(See  48  FR  53282). 

The  data  used  by  ORA  from  the 
NOES  are  averages.  OSHA  expects  that 
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some  establishments  in  the 
nonmanufacturing  industries  will 
maintain  more  MSDSs  than  the  average, 
just  as  some  establishments  will 
maintain  fewer.  Consequently,  examples 
of  firms  with  more  than  the  average 
number  of  chemicals  do  not  invalidate 
the  survey  (see  5-93).  Furthermore,  it 
should  be  noted  that  OSHA’s  estimates 
are  for  the  number  of  hazardous 
chemical  products  at  a  facility  or  site, 
not  for  an  inventory  of  all  the  chemicals 
a  firm  may  have  at  multiple  sites.  The 
HCS  also  only  requires  that  a  firm 
maintain  one  MSDS  for  a  particular 
chemical — where  multiple  suppliers  are 
used,  the  chemical  is  only  counted  once. 

Another  issue  raised  in  the  record 
was  the  appropriateness  of  reducing  the 
number  of  hours  required  for  preparing  a 
written  program  for  non-manufacturing 
facilities  from  the  estimate  used  in  the 
analysis  for  the  manufacturing  sector 
(Ex.  5-93;  Ex.  6).  In  considering  a 
standard  for  nonmanufacturing,  OSHA 
carefully  considered  the  differences 
between  manufacturing  and 
nonmanufacturing,  as  well  as  its 
experience  in  implementing  the  rule  in 
the  manufacturing  sector.  There  are 
generally  fewer  hazardous  chemicals 
and  chemical  hazard  exposures  in 
nonmanufacturing  industries  (this  was 
addressed  by  the  Court,  see  52  FR 
31853),  and  OSHA  took  this  into  account 
in  estimating  the  average  of  eight  hours 
of  professional  time  required  annually  to 
develop  and  administer  a  training 
program  in  nonmanufacturing  (as 
opposed  to  the  average  16  hours 
estimated  for  a  typical  firm  in 
manufacturing).  Also,  the  average  of  two 
hours  allowed  to  develop  a  written  plan 
was  seen  as  reasonable  for  a  typical 
firm  in  nonmanufacturing,  as  opposed  to 
the  average  of  eight  hours  estimated  for 
a  typical  Firm  in  manufacturing. 

OSHA  assumed  that  a  substantial 
savings  of  compliance  effort  would 
result  as  trade  associations,  other 
organizations  (such  as  professional 
societies),  and  private  sector  service 
providers  offer  pre-packaged  outlines  to 
non-manufacturers  complying  with  the 
Hazard  Communication  Standard  for  a 
minimal  fee.  OSHA,  Supporting 
Statement  for  Information  Collection 
Requirements  of  the  Hazard 
Communication  Standard,  at  U-4 
(September  1987).  Public  and  private 
organizations  had  provided  such 
guidance  to  manufacturers  covered  by 
the  original  HCS  and  to  employers 
covered  by  state  laws.  See.  e.g.,  Exs.  4- 
24  (OSHA  inspection  procedures  for  the 
HCS,  29  CFR  1910.1200);  4-26  (U.S. 
Department  of  Agriculture,  Hazard 
Communication:  A  Program  Guide  for 


Federal  Agencies  (August  1987));  4-35 
(Right  to  Know  Compliance  Kit  from 
Academic  Products)  (available  in  bulk 
quantities  for  $12  per  kit);  4-41  (sample 
written  programs  from  the  Refractories 
Institute  and  the  State  of  Oregon);  4-65 
(Association  of  Graphic  Arts's  written 
program)  (free  to  members). 

OMB,  however,  has  determined  under 
authority  of  the  Paperwork  Reduction 
Act  that  OSHA  cannot  take  into  account 
at  this  point  the  savings  generated  by 
compliance  guides  developed  to  date,  or 
assumed  to  be  developed  in  the  near 
future,  when  calculating  the  information 
collection  burdens  of  the  rule.  OMB 
believes  that  an  additional 
administrative  effort  by  OSHA, 
however,  “could  substantially  reduce 
the  start-up  paperwork  burden  and  costs 
of  the  HCS,  particularly  those  of  small 
businesses.”  OSHA  is  pursuing  several 
methods  of  providing  continued 
guidance  to  employers  attempting  to 
comply  with  the  performance-oriented 
HCS,  and  notes  that  compliance  aids 
have  been  produced  by  other  public  and 
private  organizations  as  anticipated. 

See,  e.g.,  Exs.  4-47  (news  clipping  from 
Farm  and  Dairy,  Salem,  Ohio,  noting 
Grain  Elevator  and  Processing  Society's 
development  of  HCS  compliance 
materials);  4-83  (materials  developed  by 
the  AFL-CIO  regarding  right-to-know); 
4-90  (sample  written  program  and 
guidelines  for  compliance  published  in 
the  journal  Professional  Safety );  4-105 
(“Countdown  to  Compliance") 

(pamphlet  prepared  by  28  construction 
trade  associations);  4-112  (Maryland 
Occupational  Safety  and  Health 
Division’s  model  training  program  for 
construction);  4-113  (materials 
developed  by  the  National  Solid  Waste 
Management  Association);  4-114  ( PIA 
Hazard  Communication  Manual:  A 
Suggested  Model  Program  for  Printing 
Plants)-,  and  4-115  (Food  Marketing 
Institute’s  Guidelines  for  Complying 
with  OSHA ’s  Hazard  Communication 
Standard ). 

The  third  concern  expressed  by 
industry  was  ORA's  cost  estimate  of 
Title  III  of  SARA,  sections  311  and  312. 
Several  comparisons  have  been  made 
between  OSHA’s  analysis  and  an 
alternative  analysis  prepared  by  EPA 
(see  Exs.  L-5- 129  and  5-93).  EPA  used  in 
its  analysis  several  of  the  assumptions  it 
made  when  estimating  the  costs  of  Title 
III  to  the  manufacturing  sector.  Many  of 
these  assumptions  are  considered  by 
OSHA  to  be  inappropriate  for  firms  in 
the  nonmanufacturing  sector.  For 
example,  EPA  calculated  that  over  five 
hours  of  technical  time,  over  five  hours 
of  managerial  time,  and  forty  minutes  of 
secretarial  time  would  be  needed  to  set 


up  a  filing  and  recordkeeping  system  for 
Tier  I  forms  once  they  are  filled  out. 

ORA  believes  this  estimate  seriously 
overstates  the  time  it  will  take  a  clerical 
employee  to  establish  a  filing  and 
recordkeeping  system  for  the  typical 
nonmanufacturing  firm.  EPA  based  its 
estimate  of  the  number  of  affected 
establishments  for  specific  reporting 
thresholds  on  an  average  of 
manufacturing  data  from  New  Jersey 
and  Michigan,  and  nonmanufacturing 
data  from  Michigan,  and  made  no 
allowance  for  the  fact  that 
establishments  in  different  SIC’s  and  of 
different  sizes  will  be  affected 
differently  by  EPA’s  establishment  of 
threshold  reporting  quantities  [i.e„  the 
amount  of  a  chemical  that  must  be 
present  to  trigger  the  reporting 
requirements).  In  preparing  its  estimates 
ORA  considered  each  type  of  industry, 
as  categorized  by  the  Standard 
Industrial  Classification  (SIC)  codes, 
and  the  likelihood  of  chemicals  being 
used  in  the  quantities  established  by 
EPA  for  reporting,  to  assess  how  each 
industry  would  be  affected  for  each 
different  size  of  establishment.  Clearly, 
industries  such  as  banking  or  real  estate 
are  not  represented  by  data  based  on  a 
survey  of  manufacturing  facilities.  Thus 
OSHA  believes  its  analysis  is  more 
appropriate  than  a  straight  percentage 
based  on  two  unrepresentative  data 
sources. 

The  documentation  submitted  to  the 
OSHA  docket  after  the  current  rule  was 
published  does  not  provide  sufficient 
evidence  for  OSHA  to  conclude  that  the 
Hazard  Communication  Standard  is 
infeasible  in  any  industry.  Although 
there  are  claims  from  the  construction 
industry  that  costs  are  underestimated 
by  OSHA  and  it  is  therefore  infeasible 
for  this  industry  to  comply  (see  e.g.,  Exs. 
5-65,  5-83,  and  5-86),  many  Firms  in  the 
construction  industry  have  been  subject 
to  state  hazard  communication  laws  for 
the  last  several  years.  The  construction 
industry  has  also  been  subject  for  many 
years  to  the  requirements  of  29  CFR 
1926.21,  which  establishes  the  obligation 
to  train  construction  workers  in  the 
recognition  and  the  safe  handling  of 
hazardous  substances.  In  this  regard  the 
Hazard  Communication  Standard  has 
added  very  few  additional  training 
responsibilities.  OSHA’s  cost  estimates 
focus  only  on  new  duties,  not  on  the 
burdens  of  pre-existing  standards. 

If  OSHA  were  to  rely  on  some  or  all  of 
the  assertions  in  the  record  regarding 
estimates  of  the  time  involved  in 
complying  with  the  Standard,  and 
estimates  of  the  number  of  MSDSs 
which  would  be  generated  by  the 
imposition  of  the  Standard,  the  Standard 
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would  still  be  feasible  in  every  SIC. 
Consequently,  OSHA  finds  that  claims 
of  infeasible  costs  are  not  substantiated 
by  any  analysis  or  evidence,  and  that 
nothing  in  the  record  supports  a 
conclusion  of  infeasibility  in  any  SIC. 

As  has  already  been  detailed  in  this 
preamble,  the  NPRM  is  proposing  some 
modifications  to  the  provisions  of  the 
revised  final  rule  and  clarifying  other 
provisions.  OSHA  expects  that  these 
limited  modifications  will  not  eliminate 
protections  of  the  rule,  but  will  make  the 
standard  more  cost-effective.  OSHA 
does  not  consider  this  NPRM  to  be 
either  a  major  or  significant  rule.  In 
addition,  the  changes  are  too  subtle  for 
the  economic  model  to  be  able  to  reflect 
the  decreases  in  the  costs.  However,  it  is 
expected  that  if  the  proposed  changes 
are  implemented  the  costs  will  be 
somewhat  reduced. 

Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  the  Assistant 
Secretary  certifies  that  the  proposals 
contained  in  this  document  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  NPRM 
proposes  few  substantive  changes  to  the 
HCS  promulgated  on  August  24, 1987. 
The  limited  substantive  changes  would 
not  eliminate  protections  already 
provided  by  the  rule,  but  would  make 
the  standard  more  cost-effective.  As 
noted  in  the  discussion  above  regarding 
the  regulatory  impact  analysis,  the 
proposed  changes  are  too  subtle  to  be 
quantified  by  the  economic  model  used 
to  calculate  compliance  costs  of  the 
HCS.  It  is  expected,  however,  that  if  the 
proposed  changes  are  implemented,  the 
compliance  costs  would  be  somewhat 
reduced  for  small  businesses. 

A  regulatory  impact  and  regulatory 
flexibility  analysis  was  prepared  by 
OSHA  for  the  August  1987  revised  HCS 

(Ex.  4-1 _ _  See  also  52  FR  31867-76 

(summary  of  analyses).  OSHA  analyzed 
the  impact  of  expanding  the  coverage  of 
the  HCS  from  the  manufacturing  sector 
to  all  employers  within  OSHA’s 
jurisdiction.  Economic  impacts  were 
analyzed  for  each  provision  of  the  rule; 
for  each  of  fifty  business  classifications 
as  indicated  by  their  two-digit  Standard 
Industrial  Classification  Codes;  and  for 
four  employment  size  classes  (1-19;  20- 
99;  100-249;  and  greater  than  250).  The 
majority  of  non-manufacturers  are  small 
businesses  with  fewer  than  20 
employees,  and  the  effects  of  the  HCS 
on  small  businesses  were  analyzed.  Id. 
at  31869,  75-76  (tables  9  and  10).  It 
should  be  noted,  however,  that  although 
a  particular  workplace  may  be 
considered  a  small  business  based  upon 


the  number  of  employees  at  that  site, 
many  of  these  businesses  are  actually 
part  of  large  corporations  with 
significant  safety  and  health  resources 
[e.g.,  fast  food  franchises,  retail  store 
chains).  OSHA's  analyses  indicated  that 
the  HCS’s  compliance  costs  would  be  a 
negligible  percentage  (less  than  one-half 
of  one  percent)  of  the  typical  small 
business'  average  annual  revenue.  Id.  at 
31869,  75  (table  9).  In  addition,  no 
disproportionate  impact  was  foreseen 
for  small  businesses  when  compared  to 
large  businesses.  Id.  at  31870,  75-76 
(table  10). 

OSHA  believes  that  it  has  minimized 
the  economic  impact  of  the  HCS  on 
small  entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  while 
accomplishing  the  objectives  of  the  OSH 
Act.  The  HCS  is  a  performance-oriented 
rule  which  benefits  small  employers  by 
allowing  them  to  choose  compliance 
methods  best  suited  for  their  individual 
workplaces.  Hie  HCS  is  also  tailored  for 
some  work  operations  found  in  small 
businesses  to  ensure  that  the  standard  is 
practical  and  cost-effective  in 
communicating  hazards  to  workers.  See, 
e.g.,  29  CFR  1910.1200(b)(3). 
(laboratories);  (b)(4),  (handling  of  sealed 
containers);  (b)(5),  (container  labeling 
exemptions);  (b)(6),  (products  totally 
exempted).  See  also  52  FR  31858.  In 
addition,  OSHA-developed  compliance 
guidelines,  such  as  proposed  Appendix 
E,  will  directly  benefit  small  businesses 
by  clarifying  and  simplifying  compliance 
efforts. 

The  U.S.  Small  Business 
Administration  has  submitted  a  number 
of  comments  concerning  the  impact  of 
the  standard  on  small  businesses  (see, 
e.g.,  Exs.  4-88  and  5-93).  These 
comments  have  been  considered  by 
OSHA,  and  those  involving  specific 
provisions  have  been  addressed  in  the 
discussions  of  the  issues  raised  in  this 
proposed  rule. 

As  noted  in  the  August  24, 1987, 
Federal  Register  publication,  OSHA's 
analysis  (Ex.  4-1)  is  available  for  public 
inspection  and  copying  in  OSHA's 
Docket  Office,  Room  N3670,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  telephone  (202)  523-7894. 
OSHA  invites  the  public  to  comment  on 
the  effects  the  proposed  changes  to  the 
HCS  will  have  on  small  entities,  and  to 
suggest  alternatives  to  the  proposed 
changes  which  would  minimize  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
while  accomplishing  the  objectives  of 
the  HCS  and  the  OSH  Act. 


Environmental  Assessment — Finding  of 
No  Significant  Impact 

In  accordance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 

4321  et  seq.),  the  Council  on 
Environmental  Quality  guidelines  (40 
CFR  Part  1500),  and  the  Department  of 
Labor  regulations  (29  CFR  Part  11),  the 
Assistant  Secretary  for  OSHA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  environmental 
impact.  As  concluded  previously,  the 
current  standard  will  not  significantly 
affect  the  quality  of  the  human 
environment  outside  the  workplace.  52 
FR  31870;  48  FR  53333-34.  Labeling  of 
containers  will  not  have  a  direct  or 
significant  impact  on  air  or  water 
quality,  land  or  energy  use,  or  solid 
waste  disposal  outside  of  the  workplace. 
Similarly,  the  requirements  for 
preparation  of  a  written  compliance 
plan,  provision  and  maintenance  of 
MSDSs,  and  provision  of  information 
and  training  should  not  have  an  adverse 
environmental  impact.  Accordingly,  this 
document's  proposed  modifications  to 
the  HCS  also  will  not  have  a  significant 
impact  on  the  environment  outside  the 
workplace. 

IV.  Clearance  of  Information  Collection 
Requirements 

The  information  collection 
requirements  of  the  1987  revised  final 
standard  were  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
OSHA  subsequently  published  in  the 
Federal  Register  the  approval  numbers 
for  the  rule  (1218-0072),  and  OMB’s 
letter  regarding  its  disapproval  of 
several  items  (December  4, 1987,  52  FR 
46075;  Ex.  4-67).  As  discussed  above, 
OMB  disapproved:  (1)  The  requirement 
that  material  safety  data  sheets  be 
provided  on  multi-employer  worksites; 
(2)  coverage  of  any  consumer  product 
that  falls  within  the  “consumer 
products”  exemption  included  in  section 
311(e)(3)  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986;  and  (3) 
coverage  of  any  drugs  regulated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In  addition, 
OMB  determined  that  OSHA  should 
reopen  the  rulemaking  on  the  HCS  to 
consider  alternatives  to  the  definition  of 
“article”  which  was  included  in  both  the 
original  and  revised  final  rules.  Lastly, 
OMB  conditioned  paperwork  approval 
upon  OSHA’s  consulting  with  the  U.S. 
Small  Business  Administration  and  the 
Department  of  Commerce  in  order  to 
develop  a  plan  for  a  Federal 
administrative  effort  that  will  provide 
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assistance  to  the  regulated  industries  to 
alleviate  the  paperwork  burdens  and 
costs.  On  April  13, 1988,  OMB  extended 
until  April  1991  the  approval  of  all 
provisions  except  the  three  that  were 
previously  disapproved. 

In  accordance  with  the  Paperwork 
Reduction  Act  and  its  implementing 
regulations  issued  by  OMB  (5  CFR  Part  t 
1320),  OSHA  certifies  that  it  has 
submitted  the  information  collection 
requirements  contained  in  this  proposed 
revision  to  its  current  standards  to  OMB 
for  review  under  section  3504(h)  of  that 
Act.  Comments  on  these  information 
collection  requirements  may  be 
submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Occupational  Safety  and  Health 
Administration,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  OSHA  requests 
that  copies  of  such  comments  also  be 
submitted  to  the  OSHA  Docket  Office  as 
part  of  the  record  for  this  rulemaking. 

V.  Public  Participation — Notice  of 
Hearings 

Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  all  issues  regarding  this 
proposed  standard.  These  comments 
must  be  received  on  or  before  October  7, 
1988,  and  be  submitted  in  quadruplicate 
to  the  Docket  Officer,  Docket  No.  H- 
022D,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Room  N3670,  Washington, 
DC  20210.  Written  submissions  must- 
clearly  identify  the  provisions  of  the 
standard  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  data,  views,  and  arguments 
that  are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  will  be  made  a  part  of  the 
record  of  the  proceeding. 

Oral  Hearings 

Under  section  6(b)(3)  of  the  Act,  an 
opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  will  be  provided  at 
an  informal  public  hearing  scheduled  to 
begin  at  9:30  a.m.  at  the  following 
location  on  the  indicated  date: 
Washington,  DC:  November  15, 1988. 
The  Auditorium,  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Notice  of  Intention  To  Appear 

All  persons  desiring  to  participate  in 
the  hearings  must  file  a  notice  of 
intention  to  appear,  in  quadruplicate, 


received  on  or  before  October  7, 1988, 
addressed  to  Mr.  Tom  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  H-022D,  200  Constitution  Avenue, 
NW,,  Room  N3637,  Washington,  DC 
20210;  telephone  (202)523-8615. 

Notices  of  intention  to  appear,  which 
will  be  available  for  inspection  and 
copying  at  the  OSHA  Docket  Office 
(Room  N3670  at  the  same  address); 
telephone  (202)523-7894;  must  contain 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(4)  The  specific  issues  that  will  be 
addressed; 

(5)  A  detailed  statement  of  the 
position  that  will  be  taken  with  respect 
to  each  issue  addressed;  and, 

(6)  Whether  the  party  intends  to 
submit  documentary  evidence,  and  if  so, 
a  brief  summary  of  that  evidence. 

Filing  of  Testimony  and  Evidence 
Before  Hearings 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide,  in 
quadruplicate,  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be  received 
by  October  24, 1988,  and  will  be 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office.  Each  such 
submission  will  be  reviewed  in  light  of 
the  amount  of  time  requested  in  the 
notice  of  intention  to  appear.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  return  for 
questioning  at  a  later  time. 

Conduct  of  Hearings 

The  hearings  will  commence  at  9:30 
a.m.,  according  to  the  schedule  specified 
above,  with  resolution  of  any  procedural 
matters  relating  to  the  proceeding.  The 
hearings  will  be  conducted  in 
accordance  with  29  CFR  Part  1911;  and 
the  prehearing  guidelines  which  will  be 
sent  to  all  persons  who  file  a  notice  of 
intention  to  appear.  The  hearings  will  be 
conducted  as  expeditiously  as  possible, 
consistent  with  the  full  development  of 
the  record  and  the  rights  of  the  parties. 


The  hearings  will  be  presided  over  by 
an  Administrative  Law  Judge  who  will 
have  all  the  powers  necessary  or 
appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911  and  the  prehearing  guidelines, 
including  the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  limit  the  time  for  questioning; 

5.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means;  and, 

6.  To  keep  the  record  open  for  a 
reasonable  stated  time  to  receive 
additional  written  data,  views  and 
arguments  from  any  person  who  has 
participated  in  the  oral  proceeding. 

Following  the  close  of  the  hearings  or 
of  any  post-hearing  comment  period,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health.  The  Administrative 
Law  Judge  does  not  make  or  recommend 
any  decisions  as  to  the  content  of  a  final 
standard.  The  proposed  standard  will  be 
reviewed  in  light  of  all  oral  and  written 
submissions  received  as  part  of  the 
record,  and  final  decisions  will  be  made 
by  the  Assistant  Secretary  based  upon 
the  entire  record  in  this  proceeding. 

VI.  State  Plan  Applicability 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  a  final  standard. 
These  States  include:  Alaska,  Arizona, 
California  (operating  only  in  the  public 
sector),  Connecticut  (for  State  and  local 
government  employees  only),  Hawaii. 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a  State 
standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate. 

Although  a  State  HCS  becomes 
effective  in  accordance  with  State 
promulgation  provisions,  and  is 
enforceable  upon  promulgation.  OSHA 
must  also  review  and  approve  the 
standard  to  assure  that  it  is  “at  least  as 
effective"  as  the  Federal  standard. 
OSHA  intends  to  closely  scrutinize 
State  standards  submitted  under  current 
or  future  State  plans  to  assure  not  only 
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equal  or  greater  effectiveness,  but  also 
that  any  additional  requirements  do  not 
conflict  with,  or  adversely  affect,  the 
effectiveness  of  the  national  application 
of  OSHA’s  standard.  Because  the  HCS 
is  "applicable  to  products"  in  that  it 
permits  the  distribution  and  use  of 
hazardous  chemicals  in  commerce  only 
if  they  are  in  labeled  containers 
accompanied  by  material  safety  data 
sheets,  OSHA  must  determine  in  its 
review  whether  any  State  plan  standard 
provisions  which  differ  from  the  Federal 
are  “required  by  compelling  local 
conditions  and  do  not  unduly  burden 
interstate  commerce."  Section  18(c)  of 
the  Act,  29  U.S.C.  667(c). 

VII.  Authority,  Signature,  and  the 
Proposed  Rule 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Paperwork  Reduction  Act,  5  U.S.C.  3504 
and  5  CFR  Part  1320,  section  41  of  the 
Longshore  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  941), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333),  sections  4,  6 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655, 
657),  Secretary  of  Labor's  Order  No.  9- 
83  (48  FR  35736),  29  CFR  Part  1911,  and  5 
U.S.C.  553,  the  Occupational  Safety  and 
Health  Administration  hereby  proposes 
to  amend  Parts  1910, 1915, 1917, 1918, 
and  1926  of  Title  29  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

List  of  Subjects  in  29  CFR  Parts  1910, 
1915, 1917, 1918,  and  1926 

Hazard  communication,  Occupational 
safety  and  health,  Right-to-know, 
Labeling,  Material  safety  data  sheets, 
Employee  training. 

Signed  at  Washington,  DC,  this  2nd  day  of 
August 

John  A.  Pendergrass, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

OSHA  proposes  to  amend  Parts  1910, 
1915, 1917, 1918,  and  1926  of  Title  29  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  would  continue  to  read  as 
follows*. 


Authority:  Secs.  6, 8,  Occupational  Safety 
and  Health  Act  (29  U.S.C.  655, 657);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754);  8-76 
(41  FR  25059);  or  9-83  (48  FR  35736)  as 
applicable  and  29  CFR  Part  1911. 

Section  1910.1000  Tables  Z-l,  Z-2,  Z-3  also 
issued  under  5  U.S.C.  553. 

Section  1910.1000  not  issued  under  29  CFR 
Part  1911,  except  for  "Arsenic"  and  “Cotton 
Dust"  listings  in  Table  Z-l. 

Section  1910.1001  also  issued  under  sec.  107 
of  Contract  Work  Hours  and  Safety 
Standards  Act,  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C.  553. 

Sections  1910.1003  through  1910.1018  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C.  653. 

Sections  1910.1200, 1910.1499,  and  1910.1500 
also  issued  under  5  U.S.C.  553. 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

2.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows; 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  compensation  Act  (33  U.S.C.  941); 
secs.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  853,  655,  657);  Secretary 
of  Labor’s  Order  No.  12-71  (36  FR  8754),  8-78 
(41  FR  25059),  or  9-83  (48  FR  35736).  as 
applicable;  29  CFR  Part  1911. 

Section  1915.97  also  issued  under  5  U.S.C. 
553. 

Section  1915.69  also  issued  under  5  U.S.C. 
553. 

PART  1917— MARINE  TERMINALS 

3.  The  authority  citation  for  Part  1917 
would  continue  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
secs.  4, 6, 8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653, 655, 657);  Secretary 
of  Labor’s  Order  No.  12-71  (38  FR  8754),  8-78 
(41  FR  25059),  or  9-83  (48  FR  35736),  as 
applicable;  29  CFR  Part  1911. 

Section  1917.28  also  issued  under  5  U.S.C. 


PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

4.  The  authority  citation  for  Part  1918 
would  continue  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers’  Compensation  Act  (33  U.S.C.  941); 
secs.  4, 6, 8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653, 655, 657);  Secretary 
of  Labor’s  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  or  9-83  (48  FR  35736),  as 
applicable. 

Section  1918.90  also  issued  under  5  U.S.C. 
553  and  29  CFR  Part  1911. 


PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

5.  The  authority  citation  for  Subpart  D 
of  Part  1926  would  continue  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  secs.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653, 655, 657):  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  or  9-83  (48  FR  35738],  as  applicable. 

Section  1926.59  also  issued  under  5  U.S.C. 
553  and  29  CFR  Part  1911. 

PART  1910, 1915, 1917, 1918,  AND 
1926— (AMENDED] 

§§  1910.1200, 1915.99, 1917.28, 1918.90  and 
1926.59  (Amended] 

6.  It  is  proposed  to  amend 

§§  1910.1200, 1915.99, 1917.28, 191&90, 
and  1926.59  by  revising  paragraphs 
(b)(5)(h),  (b)(6)(v),  (b)(6)(viii),  (d)(5)(iv), 
(f)(2),  (f)(5)(h),  and  (g)(7);  by  revising  the 
definitions  of  "article."  "hazard 
warning,”  and  "material  safety  data 
sheet"  in  paragraph  (c);  by  adding 
paragraphs  (b)(6)(ix)-(xi),  (e)(5);  by 
adding  the  definition  of  "commercial 
account"  to  paragraph  (c);  and  by 
adding  Appendix  E  as  follows  (b)(5), 
(b)(6),  and  (f)(5)  introductory  texts  are 
republished): 

§ _ Hazard  communication. 

*  *  *  *  * 

(b)  Scope  and  application. 

(5)  This  section  does  not  require 
labeling  of  the  following  chemicals: 

*  *  *  *  * 

(ii)  Any  food,  food  additive,  color 
additive,  drug,  cosmetic,  or  medical  or 
veterinary  device  or  product,  including 
materials  intended  for  use  as  ingredients 
in  such  products  [e.g.,  flavors  and 
fragrances),  as  such  terms  are  defined  in 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.)  or  the  Virus- 
Serum-Toxin  Act  of  1913  (21  U.S.C.  151- 
158)  and  regulations  issued  under  those 
Acts,  when  they  are  subject  to  the 
labeling  requirements  under  those  Acts 
by  either  the  Food  and  Drug 
Administration  or  the  Department  of 
Agriculture. 

*  *  *  *  * 

(6)  This  section  does  not  apply  to: 

*  «  *  t  » 

(v)  Food,  drugs,  cosmetics,  or 
alcoholic  beverages  in  a  retail 
establishment  which  are  packaged  for 
sale  to  consumers,  and  food  or  alcoholic 
beverages  used  or  prepared  on  the 
premises  of  a  retail  establishment  (such 
as  a  restaurant  or  drinking  place)  for 
customer  consumption; 
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(viii)  Any  drug,  as  that  term  is  defined 
in  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq .)  when  it  is  in 
solid,  final  form  for  direct 
administration  to  the  patient  [e.g., 
tablets  or  pills); 

(ix)  Nuisance  particulates  for  which, 
when  evaluated  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section,  no  evidence  is  found  to  indicate 
that  they  pose  any  covered  physical  or 
health  hazard; 

(x)  Ionizing  or  nonionizing  radiation; 
and, 

(xi)  Biological  hazards. 

(c)  Definitions. 

“Article"  means  a  manufactured  item, 
other  than  a  fluid  or  particle:  (i)  Which 
is  formed  to  a  specific  shape  or  design 
during  manufacture;  (ii)  which  has  end 
use  function(s)  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use;  and  (iii)  which  under  normal 
conditions  of  use  does  not  release  more 
than  very  small  quantities,  e.g.,  minute 
or  trace  amounts,  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section)  and  does 
not  pose  a  physical  hazard  or  a  health 
risk  to  employees. 

***** 

“Commercial  account”  means  an 
arrangement  whereby  a  retail  distributor 
sells  hazardous  chemicals  to  an 
employer,  generally  in  large  quantities 
over  time  and  at  costs  that  are  below 
the  regular  retail  price. 
***** 

“Hazard  warning"  means  any  words, 
pictures,  symbols,  or  combination 
thereof  appearing  on  a  label  or  other 
appropriate  form  of  warning  which 
convey  the  specific  physical  and  health 
hazard(s),  including  target  organ  effects, 
of  the  chemical(s)  in  the  container(s). 
(See  the  definitions  for  “physical 
hazard"  and  “health  hazard"  to 
determine  the  hazards  which  must  be 
conveyed.) 

***** 

"Material  safety  data  sheet  (MSDS)" 
means  written  or  printed  material 
concerning  a  hazardous  chemical  which 
is  prepared  in  accordance  with 
paragraph  (g)  of  this  section.  For 
hazardous  chemicals  which  are  drugs 
regulated  by  the  Food  and  Drug 
Administration  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.),  an  approved  package  insert  or 
drug  information  in  the  Physicians'  Desk 
Reference  will  be  considered  a  MSDS 
for  purposes  of  compliance  with  this 
rule  in  the  non-manufacturing  sector. 
***** 

(d)  Hazard  determination. 
***** 

(5)  *  ‘  *  > 


(iv)  If  the  chemical  manufacturer, 
importer,  or  employer  has  evidence  to 
indicate  that  a  component  present  in  the 
mixture  in  concentrations  of  less  than 
one  percent  (or  in  the  case  of 
carcinogens,  less  than  0.1  percent)  could 
be  released  in  concentrations  which 
would  exceed  an  established  OSHA 
permissible  exposure  limit  or  ACGIH 
Threshold  Limit  Value,  or  could  present 
a  health  risk  to  employees  in  those 
centrations,  the  mixture  shall  be 
assumed  to  present  the  same  hazard. 
***** 

(e)  Written  hazard  communication 
program. 

*  *  *  *  * 

(5)  Where  employees  must  travel 
between  workplaces  during  a  workshift. 
i.e.,  their  work  is  carried  out  at  more 
than  one  geographical  location,  the 
written  hazard  communication  program 
may  be  kept  at  a  central  location  at  the 
primary  workplace  facility. 

(f)  Labels  and  other  forms  of  warning. 
***** 

(2)(i)  For  solid  metal  (such  as  a  steel 
beam  or  a  metal  casting),  solid  wood,  or 
plactic  items  that  are  not  exempted  as 
articles  due  to  their  downstream  use,  or 
shipments  of  whole  grain,  the  required 
label  may  be  transmitted  to  the 
customer  at  the  time  of  the  initial 
shipment,  and  need  not  be  included  with 
subsequent  shipments  to  the  same 
employer  unless  the  information  on  the 
label  changes; 

(ii)  The  label  may  be  transmitted  with 
the  initial  shipment  itself,  or  with  the 
material  safety  data  sheet  that  is  to  be 
provided  prior  to  or  at  the  time  of  the 
first  shipment;  and, 

(iii)  This  exception  to  requiring  labels 
on  every  container  of  hazardous 
chemicals  is  only  for  the  solid  material 
itself,  and  does  not  apply  to  hazardous 
chemicals  used  in  conjunction  with,  or 
known  to  be  present  with,  the  material 
and  to  which  employees  handling  the 
items  in  transit  may  be  exposed  (for 
example,  cutting  fluids  or  pesticides  in 
grains). 

***** 

(5)  Except  as  provided  in  paragraphs 
(f)(6)  and  (f)(7)  of  this  section,  the 
employer  shall  ensure  that  each 
container  of  hazardous  chemicals  in  the 
workplace  is  labeled,  tagged,  or  marked 
with  the  following  information: 
***** 

(ii)  Appropriate  hazard  warnings,  or 
words,  pictures,  symbols,  or 
combination  thereof,  which  provide  at 
least  general  information  regarding  the 
hazards  of  the  chemical,  and  which,  in 
conjunction  with  the  other  information 
immediately  available  to  employees 
under  the  hazard  communication 


program,  will  provide  employees  with 
specific  information  regarding  the 
physical  and  health  hazards  of  the 
hazardous  chemical. 
***** 

(g)  Material  safety  data  sheets. 
***** 

(7)(i)  Distributors  shall  ensure  that 
material  safety  data  sheets,  and  updated 
information,  are  provided  to  other 
distributors  and  employers  with  their 
initial  shipment  and  with  the  first 
shipment  after  a  material  safety  data 
sheet  is  updated. 

(ii)  The  distributor  shall  either  provide 
material  safety  data  sheets  with  the 
shipped  containers,  or  send  them  to  the 
other  distributor  or  employer  prior  to  or 
at  the  time  of  the  shipment; 

(iii)  Retail  distributors  which  sell 
hazardous  chemicals  to  employers 
having  a  commercial  account  shall 
provide  a  material  safety  data  sheet  to 
such  employers  upon  request,  and  shall 
post  a  sign  or  otherwise  inform  them 
that  a  material  safety  data  sheet  is 
available; 

(iv)  If  an  employer  which  does  not 
have  a  commercial  account  purchases  a 
hazardous  chemical  from  a  retail 
distributor  which  does  not  have  material 
safety  data  sheets  on  file  [i.e.,  it  does 
not  have  commercial  accounts  and  does 
not  use  the  materials),  the  retail 
distributor  must  provide  the  employer, 
upon  request,  with  the  name,  address, 
and  telephone  number  of  the  chemical 
manufacturer,  importer,  or  distributor 
from  which  a  material  safety  data  sheet 
can  be  obtained;  and, 

(v)  Chemical  manufacturers, 
importers,  and  distributors  need  not 
provide  material  safety  data  sheets  to 
retail  distributors  which  have  informed 
them  that  the  retail  distributor  does  not 
sell  the  product  to  commercial  accounts 
or  open  the  sealed  container  to  use  it  in 
their  own  workplaces. 
***** 

Appendix  E  to _ (Advisory) — 

Guidelines  for  Employer  Compliance 

The  Hazard  Communication  Standard 
(HCS)  is  based  on  a  simple  concept — that 
employees  have  both  a  need  and  right  to 
know  the  hazards  and  identities  of  the 
chemicals  they  are  exposed  to  when  working. 
They  also  need  to  know  what  protective 
measures  are  available  to  prevent  adverse 
effects  from  occurring.  The  HCS  is  designed 
to  provide  employees  with  the  information 
they  need. 

Knowledge  acquired  under  the  HCS  will 
help  employers  provide  safer  workplaces  for 
their  employees.  When  employers  have 
information  about  the  chemicals  being  used, 
they  can  take  steps  to  reduce  exposures, 
substitute  less  hazardous  materials,  and 
establish  proper  work  practices.  These  efforts 
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will  help  prevent  the  occurrence  of  work- 
related  illnesses  and  injuries  caused  by 
chemicals.  f  -  -  • 

The  HCS  addresses  the  issues  of  evaluating 
and  communicating  hazards  to  workers. 
Evaluation  of  chemical  hazards  involves  a 
number  of  technical  concepts,  and  is  a 
process  that  requires  the  professional 
judgment  of  experienced  experts.  That’s  why 
the  HCS  is  designed  so  that  employers  who 
simply  use  chemicals,  rather  than  produce  or 
import  them,  are  not  required  to  evaluate  the 
hazards  of  those  chemicals.  Hazard 
determination  is  the  responsibility  of  the 
producers  and  importers  of  the  materials. 
Producers  and  importers  of  chemicals  are 
then  required  to  provide  the  hazard 
information  to  employers  that  purchase  their 
products. 

Employers  that  don’t  produce  or  import 
chemicals  need  only  focus  on  those  parts  of 
the  rule  that  deal  with  establishing  a 
workplace  program  and  communicating 
information  to  their  workers.  This  appendix 
is  a  general  guide  for  such  employers  to  help 
them  determine  what’s  required  under  the 
rule.  It  does  not  supplant  or  substitute  for  the 
regulatory  provisions,  but  rather  provides  a 
simplified  outline  of  the  steps  an  average 
employer  would  follow  to  meet  those 
requirements. 

1.  Becoming  Familiar  With  th£  Rule 
OSHA  has  provided  a  simple  summary  of 
the  HCS  in  a  pamphlet  entitled  "Chemical 
Hazard  Communication,”  OSHA  Publication 
Number  3084.  Some  employers  prefer  to  begin 
to  become  familiar  with  the  rule’s 
requirements  by  reading  this  pamphlet.  A 
copy  may  be  obtained  from  your  local  OSHA 
Area  Office,  or  by  contacting  the  OSHA 
Publications  Office  at  (202)  523-9667. 

The  standard  is  long,  and  some  parts  of  it 
are  technical,  but  the  basic  concepts  are 
simple.  In  fact,  the  requirements  reflect  what 
many  employers  have  been  doing  for  years. 
You  may  find  that  you  are  already  largely  in 
compliance  with  many  of  the  provisions,  and 
will  simply  have  to  modify  your  existing 
programs  somewhat.  It  you  are  operating  in 
an  OSHA-approved  State  Plan  State,  you 
must  comply  with  the  State’s  requirements, 
which  may  be  different  than  those  of  the 
Federal  rule.  Many  of  the  State  Plan  States 
had  hazard  communication  or  “right-to- 
know”  laws  prior  to  promulgation  of  the 
Federal  rule.  Employers  in  State  Plan  States 
should  contact  their  State  OSHA  offices  for 
more  information  regarding  applicable 
requirements. 

The  HCS  requires  information  to  be 
prepared  and  transmitted  regarding  all 
hazardous  chemicals.  The  HCS  covers  both 
physical  hazards  (such  as  flammability),  and 
health  hazards  (such  as  irritation,  lung 
damage,  and  cancer).  Most  chemicals  used  in 
the  workplace  have  some  hazard  potential, 
and  this  will  be  covered  by  the  rule. 

One  difference  between  this  rule  and  many, 
others  adopted  by  OSHA  is.that  this  one  is 
performance-oriented.  That  means  that  you 
have  the  flexibility  to  adapt  the  rule  to  the 
needs  of  your  woniplace,  rather  than  having 
to  follow  specific,  rigid  requirements,  ft  also  . 
means  that  you  have  to  exercise  more 
judgment  to  implement  an  appropriate,  and 
effective  program.  ' 


The  standard's  design  is  simple.  Chemical 
manufacturers  and  importers  must  evaluate 
the  hazards  of  the  chemicals  they  produce  or 
import.  Using  that  information,  they  must 
then  prepare  labels  for  containers,  and  more 
detailed  technical  bulletins  called  material 
safety  data  sheets  (MSDS). 

Chemical  manufacturers,  importers,  and 
distributors  of  hazardous  chemicals  are  all  , 
required  to  provide  the  appropriate  labels 
and  material  safety  data  sheets  to  the 
employers  to  which  they  ship  the  chemicals. 
The  information  is  to  be  provided 
automatically.  Every  container  of  hazardous 
chemicals  you  receive  must  be  labeled, 
tagged,  or  marked  with  the  required 
information.  Your  supplier  must  also  send 
you  a  properly  completed  material  safety 
data  sheet  (MSDS)  at  the  time  of  the  first 
shipment  of  the  chemical,  and  with  the  next 
shipment  after  the  MSDS  is  updated  with 
new  and  significant  information  about  the 
hazards. 

You  can  rely  on  the  information  received 
from  your  supplier.  You  have  no  independent 
duty  to  analyze  the  chemical  or  evauate  the 
hazards  or  it. 

Employers  that  “use"  hazardous  chemicals 
must  have  a  program  to  ensure  the 
information  is  provided  to  exposed 
employees.  "Use”  means  to  package,  handle, 
react,  or  transfer.  This  is  an  intentionally 
broad  scope,  and  includes  any  situation 
where  a  chemical  is  present  in  such  a  way 
that  employees  may  be  exposed  under 
normal  conditions  of  use  or  in  a  foreseeable 
emergency. 

The  requirements  of  the  rule  that  deal 
specifically  with  the  hazard  communication 
program  are  found  in  the  standard  in 
paragraphs  (e),  written  hazard 
communication  program  (f),  labels  and  other 
forms  of  warning;  (g),  material  safety  data 
sheets;  and  (h),  employee  information  and 
training.  The  requirements  of  these 
paragraphs  should  be  the  focus  on  your 
attention.  Concentrate  on  becoming  familiar 
with  them,  using  paragraph  (b),  scope  and 
application,  and  (c),  definitions,  as  references 
when  needed  to  help  explain  the  provisions. 

There  are  two  types  of  work  operations 
where  the  coverage  of  the  rule  is  limited. 
These  are  laboratories  and  operations  where 
chemicals  are  only  handled  in  sealed 
containers  [e.g.,  a  warehouse).  The  limited 
provisions  for  these  workplaces  can  be  found 
in  paragraph  (b),  scope  and  application. 
Basically,  employers  having  these  types  of 
work  operations  need  only  keep  labels  on 
containers  as  they  are  received;  maintain 
material  safety  data  sheets  that  are  received, 
and  give  employees  access  to  them;  and 
provide  information  and  training  for 
employees.  Employers  do  not  have  to  have 
written  hazard  communication  programs  and 
lists  of  chemicals  for  these  types  of 
operations.  .  ’ 

The  limited  coverage  of  laboratories  and 
sealed  container  operations  addresses  the 
obligation  of  an  employer  to  the  workers  in 
the  operations  involved,  and'does  not  affect 
the  employer’ s  duties  as  a  distributor  of 
chemicals.  For  example,  a  distributor  may 
have  warehouse  operations  where  employees 
would  be  protected, under  the  limited  sealed 
container  provisions.  In  this  situation, 


requirements  for  obtaining  and  maintaining 
MSDSs  are  limited  to  providing  access  to 
those  received  with  containers  while  the 
substance  is  in  the  workplace,  and  requesting 
MSDSs  when  employees  request  access  for 
those  not  received  with  the  containers; 
However,  as  a  distributor  of  hazardous 
chemicals,  that  employer  will  still  have 
responsibilities  for  providing  MSDSs  to 
downstream  customers  at  the  time  of  the  first 
shipment  and  when  the  MSDS  is  updated. 
Therefore,  although  they  may  not  be  required 
for  the  employees  in  the  work  operation,  the 
distributor  may,  nevertheless,  have  to  have 
MSDSs  to  satisfy  other  requirements  of  the 
rule. 

2.  Identify  Responsible  Staff 

Hazard  Communication  is  going  to  be  a 
continuing  program  in  your  facility. 
Compliance  with  the  HCS  is  not  a  “one  shot 
deal.”  In  order  to  have  a  successful  program, 
it  will  be  necessary  to  assign  responsibility 
for  both  the  initial  and  ongoing  activities  that 
have  to  be  undertaken  to  comply  with  the 
rule.  In  some  cases,  these  activities  may 
already  be  part  of  current  job  assignments. 
For  example,  site  supervisors  are  frequently 
responsible  for  on-the-job  training  sessions. 
Early  identification  of  the  responsible 
employees,  and  involvement  of  them  in  the 
development  of  your  plan  of  action,  will 
result  in  a  more  effective  program  design. 
Evaluation  of  the  effectiveness  of  your 
program  will  also  be  enhanced  by 
involvement  of  affected  employees. 

For  any  safety  and  health  program,  success 
depends  on  commitment  at  every  level  of  the 
organization.  This  is  particularly  true  for 
hazard  communication,  where  success 
requires  a  change  in  behavior.  This  will  only 
occur  if  employers  understand  the  program, 
and  are  committed  to  its  success,  and  if 
employees  are  motivated  by  the  people 
presenting  the  information  to  them. 

3.  Identify  Hazardous  Chemicals  in  the 

Workplace  .  .  ,  : 

The  standard  requires  a  list  of  hazardous 
chemicals  in  the  workplace  as  part  of  the 
written  hazard  communication  program.  The 
list  will  eventually  serve  as  an  inventory  of 
everything  for  which  an  MSDS  must  be 
maintained.  At  this  point,  however,  preparing 
the  list  will  help  you  complete  the  rest  of  the 
program  since  it  will  give  you  some  idea  of 
the  scope  of  the  program  required  for 
compliance  in  your  facility. 

The  best  way  to  prepare  a  comprehensive 
list  is  to  survey  the  workplace,  Purchasing 
records  may  also  help,  and  certainly 
employers  should  establish  procedures  to 
ensure  that  in  the  future  purchasing 
procedures  result  in  MSDSs  being  received 
before  a  material  is  used  in  the  workplace. 

The  broadest  possible  perspective  should 
be  taken  when  doing  the  survey;  Sometimes 
people  think  of  "chemicals”  as  being  only 
liquids  in  containers.  The  HCS  covers  . 
chemicals  in  all  physical  forms— liquids, 
solids,  gases,  vapors,  fumes,  and  mists — 
whether  they  are  "contained"  or  not.  The 
hazardous  nature  Of  the  Chemical  arid  the 
potential  for  exposure  are  the  factors  which 
determine  whether  a  chemical  is  covered,  If 
it’s  not  hazardous,  it's  not  covered.  If  there  is 
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no  potential  for  exposure  (e.g.,  the  chemical  is 
inextricably  bound  and  cannot  be  released), 
the  rule  does  not  cover  the  chemical. 

Look  around.  Identify  chemicals  in 
containers,  including  pipes,  but  also  think 
about  chemicals  generated  in  the  work 
operations.  For  example,  welding  fumes, 
dusts,  and  exhaust  fumes  are  all  sources  of 
chemical  exposures.  Read  labels  provided  by 
suppliers  for  hazard  information.  Make  a  list 
of  all  chemicals  in  the  workplace  that  are 
potentially  hazardous.  For  your  own 
information  and  planning,  you  may  also  want 
to  note  on  the  list  the  location(s)  of  the 
products  within  the  workplace,  and  an 
indication  of  the  hazards  as  found  on  the 
label.  This  will  help  you  as  you  prepare  the 
rest  of  your  program. 

Paragraph  (b).  scope  and  application, 
includes  exemptions  for  various  chemicals  or 
workplace  situations.  After  compiling  the 
complete  list  of  chemicals,  you  should  review 
paragraph  (b)  to  determine  if  any  of  the  items 
can  be  eliminated  from  the  list  because  they 
are  exempted  materials.  For  example,  food, 
drugs,  and  cosmetics  brought  into  the 
workplace  for  employee  consumption  are 
exempt.  So  rubbing  alcohol  in  the  first  aid  kit 
would  not  be  covered. 

Once  you  have  compiled  as  complete  a  list 
as  possible  of  the  potentially  hazardous 
chemicals  in  the  workplace,  the  next  step  is 
to  determine  if  you  have  received  material 
safety  data  sheets  for  all  of  them.  Check  your 
files  against  the  inventory  you  have  just 
compiled.  If  any  are  missing,  contact  your 
supplier  and  request  one.  It  is  a  good  idea  to 
document  these  requests,  either  by  copy  of  a 
letter  or  a  note  regarding  telephone 
conversations.  If  you  have  MSDSs  for 
chemicals  that  are  not  on  your  list,  figure  out 
why.  Maybe  you  don’t  use  the  chemical 
anymore.  Or  maybe  you  missed  it  in  your 
survey.  Some  suppliers  do  provide  MSDSs  for 
products  that  are  not  hazardous.  These  do 
not  have  to  be  maintained  by  you. 

You  should  not  allow  employees  to  use  any 
chemicals  for  which  you  have  not  received  an 
MSDS.  The  MSDS  provides  information  you 
need  to  ensure  proper  protective  measures 
are  implemented  prior  to  exposure. 

4.  Preparing  and  Implementing  a  Hazard 
Communication  Program 
All  workplaces  where  employees  are 
exposed  to  hazardous  chemicals  must  have  a 
written  plan  which  describes  how  the 
standard  will  be  implemented  in  that  facility. 
Preparation  of  a  plan  is  not  just  a  paper 
exercise — all  of  the  elements  must  be 
implemented  in  the  workplace  in  order  to  be 
in  compliance  with  the  rule.  See  paragraph 
(e)  of  the  standard  for  the  specific 
requirements  regarding  written  hazard 
communication  programs.  The  only  work 
operations  which  do  not  have  to  comply  with 
the  written  plan  requirements  are 
laboratories  and  work  operations  where 
employees  only  handle  chemicals  in  sealed 
containers.  See  paragraph  (b).  scope  and 
application,  for  the  specific  requirements  for 
these  two  types  of  workplaces. 

The  plan  does  not  have  to  be  lengthy  or 
complicated.  It  is  intended  to  be  a  blueprint 
for  implementation  of  your  program — an 
assurance  that  all  aspects  of  the  requirements 
have  been  addressed. 


Many  trade  associations  and  other 
professional  groups  have  provided  sample 
programs  and  other  assistance  materials  to 
affected  employers.  These  have  been  very 
helpful  to  many  employers  since  they  tend  to 
be  tailored  to  the  particular  industry 
involved.  You  may  wish  to  investigate 
whether  your  industry  trade  groups  have 
developed  such  materials. 

Although  such  general  guidance  may  be 
helpful,  you  must  remember  that  the  written 
program  has  to  reflect  what  you  are  doing  in 
your  workplace.  Therefore,  if  you  use  a 
generic  program  it  must  be  adapted  to 
address  the  facility  it  covers.  For  example, 
the  written  plan  must  list  the  chemicals 
present  at  the  site,  indicate  who  is  to  be 
responsible  for  the  various  aspects  of  the 
program  in  your  facility,  and  indicate  where 
written  materials  will  be  made  available  to 
employees. 

If  OSHA  inspects  your  workplace  for 
compliance  with  the  HCS,  the  OSHA 
compliance  officer  will  ask  to  see  your 
written  plan  at  the  outset  of  the  inspection.  In 
general,  the  following  items  will  be 
considered  in  evaluating  your  program. 

The  written  program  must  describe  how 
the  requirements  for  labels  and  other  forms  of 
warning,  material  safety  data  sheets,  and 
employee  information  and  training,  are  going 
to  be  met  in  your  facility.  The  following 
discussion  provides  the  type  of  information 
compliance  officers  will  be  looking  for  to 
decide  whether  these  elements  of  the  hazard 
communication  program  have  been  properly 
addressed: 

A.  Labels  and  Other  Forms  of  Warning 
In-plant  containers  of  hazardous  chemicals 
must  be  labeled,  tagged,  or  marked  with  the 
identity  of  the  material  and  appropriate 
hazard  warnings.  Chemical  manufacturers, 
importers,  and  distributors  are  required  to 
ensure  that  every  container  of  hazardous 
chemicals  they  ship  is  appropriately  labeled 
with  such  information  and  with  the  name  and 
address  of  the  producer  or  other  responsible 
party.  Employers  purchasing  chemicals  can 
rely  on  the  labels  provided  by  their  suppliers. 
If  the  material  is  subsequently  transferred  by 
the  employer  from  a  labeled  container  to 
another  container,  the  employer  will  have  to 
label  that  container  unless  it  is  subject  to  the 
portable  container  exemption.  See  paragraph 
(f)  for  specific  labeling  requirements. 

The  primary  information  to  be  obtained 
from  an  OSHA-required  label  is  an  identity 
for  the  material,  and  appropriate  hazard 
warnings.  The  identity  is  any  term  which 
appears  on  the  label,  the  MSDS,  and  the  list 
of  chemicals,  and  thus  links  these  three 
sources  of  information.  The  identity  used  by 
the  supplier  may  be  a  common  or  trade  name 
(“Black  Magic  Formula"),  or  a  chemical  name 
(1,1,1,-trichloroethane).  The  hazard  warning 
is  a  brief  statement  of  the  hazardous  effects 
of  the  chemical  (“flammable,”  “causes  lung 
damage”).  Labels  frequently  contain  other 
information,  such  as  precautionary  measures 
(“do  not  use  near  open  flame”),  but  this 
information  is  provided  voluntarily  and  is  not 
required  by  the  rule.  Labels  must  be  legible, 
and  prominently  displayed.  There  are  no 
specific  requirements  for  size  or  color,  or  any 
specified  text. 


With  these  requirements  in  mind,  the 
compliance  officer  will  be  looking  for  the 
following  types  of  information  to  ensure  that 
labeling  will  be  properly  implemented  in  your 
facility: 

1.  Designation  of  person(s)  responsible  for 
ensuring  labeling  of  in-plant  containers; 

2.  Designation  of  person(s)  responsible  for 
ensuring  labeling  of  any  shipped  containers: 

3.  Description  of  labeling  system(s)  used: 

4.  Description  of  written  alternatives  to 
labeling  of  in-plant  containers  (if  used);  and. 

5.  Procedures  to  review  and  update  label 
information  when  necessary. 

Employers  that  are  purchasing  and  using 
hazardous  chemicals — rather  than  producing 
or  distributing  them — will  primarily  be 
concerned  with  ensuring  that  every 
purchased  container  is  labeled.  If  materials 
are  transferred  into  other  containers,  the 
employer  must  ensure  that  these  are  labeled 
as  well,  unless  they  fall  under  the  portable 
container  exemption  (paragraph  (f)(7)).  In 
terms  of  labeling  systems,  you  can  simply 
choose  to  use  the  labels  provided  by  your 
suppliers  on  the  containers.  These  will 
generally  be  verbal  text  labels,  and  do  not 
usually  include  numerical  rating  systems  or 
symbols  that  require  special  training.  The 
most  important  thing  to  remember  is  that  this 
is  a  continuing  duty — all  in-plant  containers 
of  hazardous  chemicals  must  always  be 
labeled.  Therefore,  it  is  important  to 
designate  someone  to  be  responsible  for 
ensuring  that  the  labels  are  maintained  as 
required  on  the  containers  in  your  facility, 
and  that  newly  purchased  materials  are 
checked  for  labels  prior  to  use. 

B.  Material  Safety  Data  Sheets 
Chemical  manufacturers  and  importers  are 
required  to  obtain  or  develop  a  material 
safety  data  sheet  for  each  hazardous 
chemical  they  produce  or  import.  Distributors 
are  responsible  for  ensuring  that  their 
customers  are  provided  a  copy  of  these 
MSDSs.  Employers  must  have  an  MSDS  for 
each  hazardous  chemical  which  they  use. 
Employers  may  rely  on  the  information 
received  from  their  suppliers.  The  specific 
requirements  for  material  safety  data  sheets 
are  in  paragraph  (g)  of  the  standard. 

There  is  no  specified  format  for  the  MSDS 
under  the  rule,  although  there  are  specific 
information  requirements.  OSHA  has 
developed  a  non-mandatory  format,  OSHA 
Form  174,  which  may  be  used  by  chemical 
manufacturers  and  importers  to  comply  with 
the  rule.  The  MSDS  must  be  in  English.  You 
are  entitled  to  receive  from  your  supplier  a 
data  sheet  which  includes  all  of  the 
information  required  under  the  rule.  If  you  do 
not  receive  one  automatically,  you  should 
request  one.  If  you  receive  one  that  is 
obviously  inadequate,  with,  for  example, 
blank  spaces  that  are  not  completed,  you 
should  request  an  appropriately  completed 
one.  If  your  request  for  a  data  sheet  or  for  a 
corrected  data  sheet  does  not  produce  the 
information  needed,  you  should  contact  your 
local  OSHA  Area  Office  for  assistance  in 
obtaining  the  MSDS. 

The  role  of  MSDSs  under  the  rule  is  to 
provide  detailed  information  on  each 
hazardous  chemical,  including  its  potential 
hazardous  effects,  its  physical  and  chemical 


Federal  Register  /  Vol.  53,  No.  152  /  Monday,  August  8,  1988  /  Proposed  Rules 


29855 


characteristics,  and  recommendations  for 
appropriate  protective  measures.  This 
information  should  be  useful  to  you  as  the 
employer  responsible  for  designing  protective 
programs,  as  well  as  to  the  workers.  If  you 
are  not  familiar  with  material  safety  data 
sheets  and  with  chemical  terminology,  you 
may  need  to  learn  to  use  them  yourself.  A 
glossary  of  MSDS  terms  may  be  helpful  in 
this  regard.  Generally  speaking,  most 
employers  using  hazardous  chemicals  will 
primarily  be  concerned  with  MSDS 
information  regarding  hazardous  effects  and 
recommended  protective  measures.  Focus  on 
the  sections  of  the  MSDS  that  are  applicable 
to  your  situation. 

MSDSs  must  be  readily  accessible  to 
employees  when  they  are  in  their  work  areas 
during  their  workshifts.  This  may  be 
accomplished  in  many  different  ways.  You 
must  decide  what  is  appropriate  for  your 
particular  workplace.  Some  employers  keep 
the  MSDSs  in  a  binder  in  a  central  location 
[e.g.,  in  the  pick-up  truck  on  a  construction 
site).  Others,  particularly  in  workplaces  with 
large  numbers  of  chemicals,  computerize  the 
information  and  provide  access  through 
terminals.  As  long  as  employees  can  get  the 
information  when  they  need  it,  any  approach 
may  be  used.  The  employees  must  have 
access  to  the  MSDSs  themselves — simply 
having  a  system  where  the  information  can 
be  read  to  them  over  the  phone  is  only 
permitted  under  the  mobile  worksite 
provision,  paragraph  (g)(9),  when  employees 
must  travel  between  workplaces  during  the 
shift.  In  this  situation,  they  have  access  to  the 
MSDSs  prior  to  leaving  the  primary  worksite, 
and  when  they  return,  so  the  telephone 
system  is  simply  an  emergency  arrangement. 

In  order  to  ensure  that  you  have  a  current 
MSDS  for  each  chemical  in  the  plant  as 
required,  and  that  employee  access  is 
provided,  the  compliance  officers  will  be 
looking  for  the  following  types  of  information 
in  your  written  program: 

1.  Designation  of  person(s)  responsible  for 
obtaining  and  maintaining  the  MSDSs; 

2.  How  such  sheets  are  to  be  maintained  in 
the  workplace  (e.g.,  in  notebooks  in  the  work 
area(s)  or  in  a  computer  with  terminal 
access),  and  how  employees  can  obtain 
access  to  them  when  they  are  in  their  work 
area  during  the  work  shift; 

3.  Procedures  to  follow  when  the  MSDS  is 
not  received  at  the  time  of  the  first  shipment; 

4.  For  producers,  procedures  to  update  the 
~  MSDS  when  new  and  significant  health 

information  is  found;  and,  - - - 

5.  Description  of  alternatives  to  actual  data 
sheets  in  the  workplace,  if  used. 

For  employers  using  hazardous  chemicals, 
the  most  important  aspect  of  the  written 
program  in  terms  of  MSDSs  is  to  ensure  that 
someone  is  responsible  for  obtaining  and 
maintaining  the  MSDSs  for  every  hazardous 
chemical  in  the  workplace.  The  list  of 
hazardous  chemicals  required  to  be 
maintained  as  part  of  the  written  program 
will  serve  as  an  inventory.  As  new  chemicals 
are  purchased,  the  list  should  be  updated. 
Many  companies  have  found  it  convenient  to 
include  on  their  purchase  orders  the  name 
and  address  of  the  person  designated  in  their 
company  to  receive  MSDSs; 


C.  Bmployee  Information  and  Training 
Each  employee  who  may  be  “exposed”  to 
hazardous  chemicals  when  working  must  be 
provided  information  and  trained  prior  to 
initial  assignment  to  work  with  a  hazardous 
chemical,  and  whenever  the  hazard  changes. 
“Exposure”  or  “exposed”  under  the  rule 
means  that  “an  employee  is  subjected  to  a 
hazardous  chemical  in  the  course  of 
employment  through  any  route  of  entry 
(inhalation,  ingestion,  skin  contact  or 
absorption,  etc.Jand  includes  potential  (e.g., 
accidental  or  possible)  exposure."  See 
paragraph  (h)  of  the  standard  for  specific 
requirements.  Information  and  training  may 
be  done  either  by  individual  chemical,  or  by 
categories  of  hazards  (such  as  flammability 
or  carcinogenicity).  If  there  are  only  a  few 
chemicals  in  the  workplace,  then  you  may 
want  to  discuss  each  one  individually.  Where 
there  are  large  numbers  of  chemicals,  or  the 
chemicals  change  frequently,  you  will 
probably  want  to  train  generally  based  on  the 
hazard  categories  (e.g.,  flammable  liquids, 
corrosive  materials,  carcinogens).  Employees 
will  have  access  to  the  substance-specific 
information  on  the  labels  and  MSDSs. 

Information  and  training  is  a  critical  part  of 
the  hazard  communication  program. 
Information  regarding  hazards  and  protective 
measures  are  provided  to  workers  through 
written  labels  and  material  safety  data 
sheets.  However,  through  effective 
information  and  training,  workers  will  learn 
to  read  and  understand  such  information, 
determine  how  it  can  be  obtained  and  used  in 
their  own  workplaces,  and  understand  the 
risks  of  exposure  to  the  chemicals  in  their 
workplaces  as  well  as  the  ways  to  protect 
themselves.  A  properly  conducted  training 
program  will  ensure  comprehension  and 
understanding.  It  is  not  sufficient  to  either 
just  read  material  to  the  workers,  or  simply 
hand  them  material  to  read.  You  want  to 
create  a  climate  where  workers  feel  free  to 
ask  questions.  This  will  help  you  to  ensure 
that  the  information  is  understood.  You  must 
always  remember  that  the  underlying 
purpose  of  the  HCS  is  to  reduce  the  incidence 
of  chemical  source  illnesses  and  injuries.  This 
will  be  accomplished  by  modifying  behavior 
through  the  provision  of  hazard  information 
and  information  about  protective  measures.  If 
your  program  works,  you  and  your  workers 
will  better  understand  the  chemical  hazards 
within  the  workplace.  The  procedures  you 
establish  regarding,  for  example,  purchasing, 
storage,  and  handling  of  these  chemicals  will 
improve,  and  thereby  reduce  the  risks  posed 
to  employees  exposed  to  the  chemical 
hazards  involved.  Furthermore7yonrworkers’ 
comprehension  will  also  be  increased,  and 
proper  work  practices  will  be  followed  in 
your  workplace. 

If  you  are  going  to  do  the  training  yourself, 
you  will  have  to  understand  the  material  and 
be  prepared  to  motivate  the  workers  to  learn. 
This  is  not  always  an  easy  task,  but  the 
benefits  are  worth  the  effort.  More 
information  regarding  appropriate  training 
can  be  found  in  OSHA  Publication  No.  2254 
which  contains  voluntary  training  guidelines 
prepared  by  OSHA's  Training  Institute.  A 
copy  of  this  document  is  available  from 
OSHA’s  Publications  Office  at  (202)  523-9667. 


In  reviewing  your  written  program  with 
regard  to  information  and  training,  the 
following  items  need  to  be  considered: 

1.  Designation  of  person(s)  responsible  for 
conducting  training; 

2.  Format  of  the  program  to  be  used 
(audiovisuals,  classroom  instruction,  etc.); 

3.  Elements  of  the  training  program  (should 
be  consistent  with  the  elements  in  paragraph 
(h)  of  the  HCS);  and 

4.  Procedure  to  train  new  employees  at  the 
time  of  their  initial  assignment  to  work  with  a 
hazardous  chemical,  and  to  train  employees 
when  a  new  hazard  is  introduced  into  the 
workplace. 

The  written  program  should  provide 
enough  details  about  the  employer’s  plans  in 
this  area  to  assess  whether  or  not  a  good 
faith  effort  is  being  made  to  train  employees. 
OSHA  does  not  expect  that  every  worker  will 
be  able  to  recite  all  of  the  information  about 
each  chemical  in  the  workplace.  In  general, 
the  most  important  aspects  of  training  under 
the  HCS  are  to  ensure  that  employees  are 
aware  that  they  are  exposed  to  hazardous 
chemicals,  that  they  know  how  to  read  and 
use  labels  and  material  safety  data  sheets, 
and  that,  as  a  consequence  of  learning  this 
information,  they  are  following  the 
appropriate  protective  measures  established 
by  the  employer.  OSHA  compliance  officers 
will  be  talking  to  employees  to  determine  if 
they  have  received  training,  if  they  know  they 
are  exposed  to  hazardous  chemicals,  and  if 
they  know  where  to  obtain  substance-specific 
information  on  labels  and  MSDSs. 

The  rule  does  not  require  employers  to 
maintain  records  of  employee  training,  but 
many  employers  choose  to  do  so.  This  may 
help  you  monitor  your  own  program  to  ensure 
that  all  employees  are  appropriately  trained. 
If  you  already  have  a  training  program,  you 
may  simply  have  to  supplement  it  with 
whatever  additional  information  is  required 
under  the  HCS.  For  example,  construction 
employers  that  are  already  in  compliance 
with  the  construction  training  standard  (29 
CFR  1926.21)  will  have  little  extra  training  to 
do. 

An  employer  can  provide  employees 
information  and  training  through  whatever 
means  found  appropriate  and  protective. 
Although  there  would  always  have  to  be 
some  training  on-site  (such  as  informing 
employees  of  the  location  and  availability  of 
the  written  program  and  MSDSs),  employee 
training  may  be  satisfied  in  part  by  general 
training  about  the  requirements  of  the  HCS 
and  about  chemical  hazards  on  the  job  which 
is  provided  by,  for  example,  trade 
associations,  unions,  colleges,  and 
professional  schools.  In  addition,  previous 
training,  education  and  experience  of  a 
worker  may  relieve  the  employer  of  some  of 
the  burdens  of  informing  and  training  that 
worker.  Regardless  of  the  method  relied 
upon,  however,  the  employer  is  always 
ultimately  responsible  for  ensuring  that 
employees  are  adequately  trained.  If  the 
compliance  officer  finds  that  the  training  is 
deficient,  the  employer  will  be  cited  for  the 
deficiency  regardless  of  who  actually 
provided  the  training  on  behalf  of  the 
employer. 
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D.  Other  Requirements 

In  addition  to  these  specific  items, 
compliance  officers  will  also  be  asking  the 
following  questions  in  assessing  the 
adequacy  of  the  program: 

Does  a  list  of  the  hazardous  chemicals 
exist  in  each  work  area  or  at  a  central 
location? 

Are  methods  the  employer  will  use  to 
inform  employees  of  the  hazards  of  non¬ 
routine  tasks  outlined? 

Are  employees  informed  of  the  hazards 
associated  with  chemicals  contained  in 
unlabeled  pipes  in  their  work  areas? 

On  multi-employer  worksites,  has  the 
employer  provided  other  employers  with 
information  about  labeling  systems  and 
precautionary  measures  where  the  other 
employers  have  employees  exposed  to  the 
initial  employer's  chemicals? 

Is  the  written  program  made  available  to 
employees  and  their  designated 
representatives? 

If  your  program  adequately  addresses  the 
means  of  communicating  information  to 


employees  in  your  workplace,  and  provides 
answers  to  the  basic  questions  outlined 
above,  it  will  be  found  to  be  in  compliance 
with  the  rule. 

5.  Checklist  for  Compliance 
The  following  checklist  will  help  to  ensure 
you  are  in  compliance  with  the  rule: 

Obtained  a  copy  of  the  rule . . . . 

Read  and  understood  the  requirements..  _ 

Assigned  responsibility  for  tasks . . 

Prepared  an  inventory  of  chemicals _ _ 

Ensured  containers  are  labeled . ....... . 

Obtained  MSDS  for  each  chemical - ...  _ 

Prepared  written  program _ _ _ 

Made  MSDSs  available  to  workers . . . 

Conducted  training  of  workers... _ 

Established  procedures  to  maintain 

current  program.........™...................-.......  _ 

Established  procedures  to  evaluate  ef¬ 
fectiveness  . . 


6.  Further  Assistance 

If  you  have  a  question  regarding 
compliance  with  the  HCS,  you  should  contact 
your  local  OSHA  Area  Office  for  assistance. 
In  addition,  each  OSHA  Regional  Office  has 
a  Hazard  Communication  Coordinator  who 
can  answer  your  questions.  Free  consultation 
services  are  also  available  to  assist 
employers,  and  information  regarding  these 
services  can  be  obtained  through  the  Area 
and  Regional  offices  as  well. 

The  telephone  number  for  the  OSHA  office 
closest  to  you  should  be  listed  in  your  local 
telephone  directory.  If  you  are  not  able  to 
obtain  this  information,  you  may  contact 
OSHA’s  Office  of  Information  and  Consumer 
Affairs  at  (202)  523-8151  for  further 
assistance  in  identifying  the  appropriate 
contacts. 
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